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PREFACE. 



The principles applicable to the literary composition of 
legal instruments are derived from the same sources as 
those of literary composition in general^ with certain adap- 
tations and deflections to technical rules and usage. The 
theory or philosophy of literary composition in general^ has 
been abundantly cultivated^ but that of the legal branch has 
been comparatively neglected. It must^ however^ be added 
that the principles themselves of law composition, although 
unexpounded in theory, are not unknown : they are 
understood by lawyers ; and are daily applied in practice 
by draftsmen, and applied with skill and discrimination. 
Many things, practically well understood, cannot be suc- 
cessfully explained in books ; and there are niceties in every 
art which will elude the search of a writer who endeavours 
to collect and arrange the scattered and minute particu- 
lars and peculiarities which constitute it. This may be the 
case with respect to law composition ; but there is nothing to 
prevent the legal style from profiting by the scientific cul- 
ture and development of its principles ; and an attempt, 
although imperfect, to promote that culture, may not be with- 
out use. Indeed, there are obvious and considerable advan- 
tages which are likely to arise from such an attempt : aid 
would thereby be afforded to students and inquirers in the 
apprehension of the proper legal style ; to those already in- 
structed, in Ihe recollection of its rules, 8cc, ; and to those 
critics who direct their scrutinies to legal instruments, (and 
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many have done so lately,) in the indication of the real and 
only appropriate standard by which they should be tried. 
The present work aims at these •advantages, and if the least 
of them be secured, it will not have been written in vain. 
But it has ulterior objects : at the same time that it is 
intended to show, the conformity in the main and the diver- 
sity in some particulars, — or in one word, — ^the analogy, 
between law composition and literary composition in general; 
it is intended to vindicate the draftsman for rendering his 
language conformable to the requirements of the technical 
rules deflecting law composition, although he may expose 
his style to the imputation of inelegance, or incorrectness, 
when tried by the rules which govern literary composition 
in general ; and it is further intended to show that many of 
these technical rules, and the peculiarities which they en- 
gender, are unnecessary, and that, in case of their abro- 
gation by proper authority, the legal style might be consi- 
derably improved, and the conformity between law compo- 
sition and composition in general rendered much closer. . 

Thus much for the objects of this work. With reference 
to its plan, it may be premised that the rules of literary 
composition in general are taken as the basis of the branch 
here explained, and that those rules are, for the most part, 
only referred to, the attention of the reader being chiefly 
directed to the peculiarities and distinctive features of that 
branch. In executing this plan, the more general rules and 
directions are collected in the first poition of the work. 
These rules constitute; it were, an institute to draflmanship 
in particular documents, which forms the subject of the sub- 
sequent portion of the work. The style or sort of language 
which is proper for a deed is not the style or sort of lan- 
guage which is proper for an Act of Parliament. We may,. 
perhaps, speak of '■ enure,'' *' laches,' " let,^' (hindrance). 
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Sec, in a deed^ but must never put such words into the 
mouth of the legislator. Hence> besides a close application 
of the more general principles^ notices of the diversity of 
style which particular documents require or admit seemed 
necessary. And this is intended to be given under each 
document. 

The documents selected for comment are those which are 
most common and most important. The course taken with 
respect to each is to delineate its objects and structure, and 
to point out its peculiarities. Precedents are not given, they 
are supposed to be at hand ; the object of the work is not to 
furnish practical forms, but to explain and illustrate expres- 
sions in those received and in use. In restricting the exa- 
mination to a few documents, there appears to be sufficient 
closeness of application. A writer, conversant with the 
rules of law composition and the forms of the ordinary varie- 
ties of documents, would undoubtedly be sufficiently accom- 
plished for the drawing of instruments of a novel or less 
usual character. 

It often happens that, in proof or illustration of positions, 
or rules advanced in terms applicable to all kinds of docu- 
ments, examples or instances are adduced from one kind 
only. For this, if excuse be required, it is to be had in the 
advantage of brevity, which is hereby attained, and in the 
circumstance that it is for the most part obvious that the 
reason and consequences of the examples given, reach to 
the general point to be illustrated, and that every age, every 
system of law, and every kind of ddcument, would furnish 
instances in corroboration. The source from which the ex- 
amples are commonly taken is that which is at once the 
most prolific of points and instances, and the most accessible 
for verification,— the Statute Book of the realm. Of this 
collection, I think the direction of my reading will justify 
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me in asseitiiig that, although it may exhibit more of the 
defiactsthaa the excdlenoes of literary oompofiitioa; yet that 
a search for order, contrivance, and consistency, in many of 
the Acts, woold, by no means, be vain : they would be found 
to bear the impress of much more ciitical science and skill 
than legal writers comm<»ily receive credit for. The reader 
will not fail to observe that a great portion of the examples 
is taken from the earlier statutes. I am not so smitten 
with the love of things ancient, as to consider the antiquity 
of a literary piece any recommendation to it, but I cannot 
deem age any disparagement. Among the statutes which 
^ are nearly as old as " the gloomy Gothic hall in which 
they are expounded,'* are some good specimens of drawing. 
These I always like to cite or quote. Sometimes they are 
given along with more modem Acts, and sometimes they 
alone are used to illustrate points or remarks which modem 
Acts would also bear out. This preference is given from a 
desire to show the consistency of the legal style, and the 
uniformity of expression which may be traced through the 
writings of successive ages. I do not undervalue modem 
Nomography. The style of law writings has certainly not 
improved correspondently with the advance and spread of 
literature; but there are several recent Acts which would 
not only bear comparison with any foreign specimens of 
laws which I have seen, but are, I believe, greatly superior 
to most of them. 

It will be seen, on perusing these pages, that I have ven- 
tured to point out defects in some of the most finished of 
the recent Acts. Upon this, I have to observe that instances, 
taken from such superior performances, serve to illustrate 
remarks, much more strikingly, than would instances taken 
from Acts or forms abounding in imperfection. Even if 
these defects be real^ they detract but little from the general 
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and acknowledged excellence of the performances into 
which they have crept ; nor am I aware that I am guilty of 
any inconsistency in joining in an acknowledgment of the 
excellence without admitting the perfectness of a composi- 
tion. A similar remark may be extended to the foreign 
laws noticed^ and particularly to that ccdlection called the 
Revised Statutes of the State of New York^ a collection 
made with skiU and success. 

Some of the instances given, particularly those by way of 
addition or confirmation, are inserted partly with the view 
of showing the precedent of things having been done. But 
I have commonly thrown matter thus adduced for a pur- 
pose, in one respect, collateral to the object of the work, into 
the form of notes, in order not to overload the positions in 
the text with too much illustration, or unnecessarily swell 
the bulk of the book. 

It is usual for rhetorical writers to deprecate trial ieit the 
tribunal which they themselves set up. I should put in the 
same plea, but that I remember I am not writing a law, but 
a book, which I wish to make readable by legislators, diplo- 
matists, lawyers, and philologists in general. I must, how- 
ever, single out one or two things for apology. The points 
and matters noticed in the remarks on Particular Docu- 
ments will seem to the legal reader, partial and capriciously 
selected. In these remarks I had regard to two things, 
and two only, namely, I. The Province or Function of the 
Draftsman ; 2. The Means of estimating the Remedial Pro- 
positions which have been brought before competent autho- 
rities, for the removal of difficulties and defects in the tech- 
nical preparation of the instruments under consideration. 
Every thing else was foreign to my purpose ; and as an ex- 
cuse for any obscurity in these remarks, I must allege the 
brevity which the necessarily narrow limits that could be 
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here assigned to any one document compelled me to use. 
The writer who takes up a new line of inquiry, like the ex- 
plorer of an untracked region, is apt to dwell too long on 
particular parts, and to overlook, or notice too slightly, other 
parts equally or more deserving of regard. Frequent in- 
stances of such misjudgments and oversights are to be 
found in these pages. It is seldom, however, difficult to fill 
up and explain an outline which, in the main, is tolerably 
accurate ; and I can at least say, that I have not neglected 
the search or study of the features and evidences which 
seemed proper to trace out and determine the subject which 
I undertook to investigate. 



CONTENTS. 



PAOB 

CHAP. I. — Or THB Means of Ezprbmioii im Osdinarv 
Wrxtino •••.»• 



CHAP. II.— Of tbb Cabb of Lboal Writino • 9—18 



l^-^Brrndpal Suijeeit 9 

2. — Technieai Language •••••. 11 

3. — Province of ike Dra/ttman 12 

4. — Fbrmai CoHtenlM of Legal" Docmmentt • . . 17 

§5. — Courte of the Inquirg .••••• 18 



CHAP. III.— Of Simplb Dbsionation «... 19—30 



! 



§ 1.— /r« Quaiitiet or Attribuiee 19 

2,— Conflict between Words endowed wUk different atirtbutee 20 
3^ — Preference in their use grounded on the different kindt of 

Legal Writing 22 

}4. — Preference in their use grounded on different parte of 

the same Document .••••• 25 
§ 5. — Ofnmons of Rhetoricai Wri^rs as to the proper Legal 

Stgte 25 

6. — Precision and Conciseness . • . . • 26 

7 ,— Propriety and InteUigibilitg 28 

§8.— Aif/ef ^ 29 



I 



CHAP. IV.— Of Making Nbw Wobos .... 31—43 

1. — Occasions for New Words . • . . . 31 

2.^Pormation of New Words 34 

S.'—Ruies 42 

CHAP. V. — Of Intbrpbbtation and Dbfinition . ^ 44 — 58 

{ 1. — Nomkud Explanation •••... 44 

'2. — Distinction of Senses ••.••• 45 

3,—RealDefUntion 47 

4. — Arbitrarg Interpretation ..... 50 

5. — Substitution .«...•• 52 

6. — Marks for de/tned Terms ..... 56 

T.—Rules 58 



! 



Xii CONTENTS. 

PAOB 

CHAP. VI« — Of Dshomstratitb ExPBBssioif • 59 — 70 

il^DeMenpHom 59 

2.—Spec^leai9am 61 

3. — EsemphJSaxHom •••..•• 63 

4. — Etmmeraiion ••••••• 64 

5. — Exception • • 68 

CHAP. VII. — Of Il.LU8TRikTI01f BY FxOIJBU OF SpucH . 71 — ^74 



^ \,~—Meiaphor9j qr<7. ••••••• '*■ 

i2^ — Figurative Language • . • . • 72 

3.^Amaiogy 73 

i4,^AMtithesi9 74 



CHAP. VIII.— Of AoHsmifCB to Tbrms • . 75—78 

il^—Repeti/ioH 75 

\^.^Be/erem!e 77 

CHAP. IX.— Of Grammatical NonoMs and Tbmms . 79—104 

l^Sex . . . : 81 

2. — Number and Quantity ....•• 84 

Z.—'AggregaiioH tmd Dittributian . • . . • 85 

4. — Subtt^iftion, Relation, and SimiHtude ... 87 

%im^~~ IXtnc ••••■••*• vi 

^.^ Place 93 

7.—JffeHt, AUde, 4re 95 

8. — Auertiony Direction^ SfC, . . • • • 96 

\9,-^Condiiinn 97 

} 10. — Oppoeilion, Exceptionf Caution . • . . 99 

ill.— ReoMon, Purpose 99 

12.^ — Junction and Disjunction . . . . 100 

13* — Transition, Application, 8(c, . . . . • 102 

U.— Remarks 103 



\ 



\ 



CHAP. X. — Of Structurb of Sbntkncbs and Clauses 105 — 127 

{1. — Analysis of a Sentence ...... 105 

2. — Proposition and Period ••.... 106 

3. — Syntax of a Sentence ..•••. 108 

4. — Eilipiical Construction ...... 109 

\b,— Position « . Ill 

66. — Expressions in the Sequel . . . . . 112 

§7. — Precedent Expressions . . . . . . 116 

!8. — Proximity of relative Expressions . . . 117 

9. — Relation in common • . . . . 118 

§ rO. — Reddendo singula singulis . . . . . 119 

\U,— Unity of a Sentence 120 

\l2,— Rule and Subordinate Cases 120 

§ rS.— JVo/o/iow 123 

^14.— Indentation . 124 

\ lb,— Pointing 126 



COHTBHTS. 



XIU 



PAOB 



CHAP. XI.— Of thm Formal Pabti of Lboal Dooumnn 188--142 



I. 



1. — Cmnmencing Form 

2. — JF^e/aiory ^aiementM 
§ 3. — Pwrvieuf, or Principal Ciauies 
§ 4. — Derogatory Clatuet 

5. — Explanatory Clautet 

6. — Revoking Clause . 

7. — Date and Duration dauses 

8. — Concluding Form 

9.'-Sehedule 
$10.— 7V//«r 



129 
130 
136 
136 
139 
140 
140 
141 
142 
142 



CHAP. XII. — Of &UPPLB1IBMTART Mattbbb anb tbbxr 

FoHMS 143—161 



1.- 

2.- 
3.- 
4.- 
5.- 

.58.- 
§9.- 
510.- 
§11.- 
$12.- 
§13.- 
514- 



'Formulariet, Occanont, and Sulg'ects/or 

Set Matter and Blankt in 

Inttructional Noiet to 

Modification qf 



■Rules and Examples 
-Drawings . 
-ModeU 

-Addresses and Charges 
■Tablet and Scales . 
-Abridgments • 
'Rimning Commentary 
-Table of Omtetds . 
•Index 

■Correspondence of Supplementary Matters with the 
Text 



143 
146 
148 
150 
151 
151 
154 
155 
156 
156 
157 
158 
159 

160 



CHAP. XIII.*— Of Cohbrbnob in the Contents of a Do- 

CUMBNT 162 — 175 



\ 



1. — Incongruity firom variations in Phrase . • 

2, from discordant Provisions 

j 3. from Ill-opposed Alternatives . 

4 — . ■ r from Explanatory Expressions . 

, 5. — ' fy»n general and special ffords 

6. from euperfluous Expretsion . 

7. — __ from provision in Laws in pari materia 
,8. — ■ ■ ■ from Clerical Errors 

9.— — from Alterations • . • « 

§10. — Unity of the Document • • • , . 



CHAP. XIV. — Of Method in Legal Documents 



163 
164 
164 
164 
167 
168 
169 
169 
173 
174 

176—189 



Ij— Distribution 
•2.^ — Headings 
) 3. — Divisions 



176 
181 

182 



CHAP. XV- — Of. Eurhythmy^ or Harmony in Law Compo- 
sition . . . . . 190—195 



i 



1- — Influence qf Harmony on the Law Style 
2. — Rules for Harmony 



191 
193 



Xtr CONTENTS. 

PAOB 

CHAP. XVI.— Or Faamino ▲ Statdtb, ob Ssisioif al Coli.bc- 

TiOMovAcTs 195—208 



il.— Air/« of a Siahtie eamwwm to aii ike JdM ... 195 

2.'—IHMim o/m SiatMie m/0 variomt eioMMet of Jet8 . • 198 

3. — Rgmarkt om iho proper um/onmty m tke oiyie of the 
Aet8 emuHhiii$ig a Statute^ mmd tke wteama for teemrimg 
it 200 



CHAP. XVII. — Of Dbawiho am Act or Lbwslatioii for a 

Gbhbbal PuBPOtB 209—234 

6 1^— Afalmalt OtUofwokiek tke Law ia fo rm ed • • 210 
9 2. — Style ofeontiruetimff or dramrmg ii : — Bxpreeaum ; Jwtpli^ 

oaHons Interpretaiiom f Rtferenee • • 215 
{3. — Legailneidentt: — Remediet; Ratea; AeeemtOa ; Cbit- 

veyaneee ••...... 218 

A—Tke BmaetiMg Porwmla 222 

5. — Suepemtum, Repeal, and Revival of an Act • 224 

6,— Territonai Operation 227 

7.-^ Cknmneneement and Duration ..... 227 

S.^7\ile and Breambie 228 

9, -^Recital, Quotation, and Ciialion .... 229 

lO.—Noiation ........ 232 

1 1. — Remarki tuggetiioe of certain faeUitieifor Ltgiiiaiioe 

Draflmtmekip 232 



CHAP. XVIII. — Or Dbawixco am Aot of Lbgulation for a 

PURPOSB of Local Admimutratiom . . 235 — ^256 



$ 1. — Cbmmofi iVooiftiHM inserted in local Aett : — Ueuai Pri- 
viiegee ; Duration of Function / TVait/, or Praprietanf 
Concern ; Deatingi with Land; Pecuniary meant a$id 
arrangemente ....... 237 

—PeeuHaritiee m tke Legielation for tke different Gaeeea 
of local Undertakinga : — > Turnpike Roade ; Railwaga g 
Navigationt; JVaterworke; Police and Town in- 
prw eme nt e ; County Ratee and Ed^SecM ; Ckurckee and 
Cemeteriea; fforkkoueea ; Small Debit Oaurta, 246 

^^^Ftrmal Ckaraeterittiot of Local Acit . • 252 

4« — Remarkt on tke propotals fur improoing tke teeknical 

metkad of legitlating for ioeal Purpotet . • 253 



I 



CHAP. XIX. — Of Drawimg am Act of Lbgislation fob a 

Privatb Purposb .... .257—266 

1 ,—Di9tinet¥m of Prioaie Aett into Printed and not Printed 257 

> 2.— CbmjNiiiif 1^ Management Actt ..... 258 

Z,r~0(mipamei Snitt' Aett 259 

4. — JndotureAett 260 

S.—Ettate Aett 262 

6. — Divorce Actt 263 

7^-^NaturaiixationActt 264 



CONTENTS. XT 

PAOB 

CHAP. JOL — Of Lboul4TIyi Pvbuoatioms and Rbcoboi 267 — ^273 

1. — PtAUcaiiom of profeeied Legislaiwe Meamret 267 

%,-^Legi9iai%v€ Records 270 

S.'-I^vmu/gaiiono/Aeit 271 

CHAP. XXI^ — Or Drawwo a Dooumbmt or Subumuilatiom 274-282 



{ 



I,— Mutter 274 

2. — F'*rm 279 



CHAP. XXII< — Or DftAwiKo an Intxrnational Doovmxmt 263 — ^290 



I 



1.— 06;relt ^ 7Wa/tc«| ^ 284 

2. — Style or Ckaraeter of the Ltmguagtf Sfe» • • • 287 

^S.^Impheaiiime 288 

$ 4.— Fbrmo/ Porlf 290 



CHAP. XXIII.— Oi^ Drawinq a Priyatb Instrumxnt . 291—^10 

$ 1. — Source of the Matter rf the Qmtraete, 3^*, eontaimd m 

Private Jtutrmnentt 292 

$ 2. — Purpoeee and Provieiomt of the moet ordinmy Private 
Jfutrumentt } Common Prooiekne; Purehaee Deeds f 
Leatee; Mortgages; Sett/ewtetd$ ; Deviaee 294 

{3. — Character qf the Termt and Language of a PrieoU 

Inetrumeni . • 302 

4.-^Arrangemeni and Order of the Parte of the Inetrumemt 304 

5. — Remarht on Propoeale for faeiHtatiug the purpotee amd 

eomtructiou of Private Inetnanentt • 307 



\ 



CONCLUSION 311 

INDEX 317 



BRRATA. 

Page 18, Idth line from bottom, for " between legal" read ** aa between legal 
and.*' 
22, 4th line from bottom of page, erase ** and." 
24, 2d line from bottom, for ** proptr^' read "propter*' 
28, 2d line from top, for - 4 &5 W.4;" read '<3& 4W. 4, cap. 106." 
28, 2d line from bottom, for << 3 H. 8, 5 H. 8, cap. 6/' read <• 3 H. 8, 

cap. 11, and 5 H. 8, cap. 6." 
41, in Table, for *' Junction** read *' Function;" and insert •< Obli- 
gation" opposite '' Fealty." 
188, line 22, remove the semicolon after <' regarding" to follow '* only." 
315, in Note, line 6 fW>m bottom, for " walk" read '' talk.*' 



Explanation of the abbreyiated References to Reports, &c.; in this Wotk, 
with the* periods over which the Reports extend. , 



A^olph. & E. 
Anstr. . • 
Atk. . . . 



or 



Barn. & Ad. . 
Barn. & Aid. 
Bam. & Cress. 
Bing. . . . 
Black. Com., Sir 
Blaok. W. » 
Black. H. . 
Bob. & Poll. . 
Brod. & Bing. 
Bolst. . . . 
Bur. . . . 



Co. Litt. Sir E. 
Co. . . . 
Coiwp.. • 

Cro. (EUz. Jac. 
Crom. & Jer. 
Crom. M. & R. 

Dick. . • . 
Doag. . . 
Dow. & By. . 
Dy. . . . 

East . . . 



Coke's 



& 



Hob. . . . 

Jac. & Walk. 

Lev. . . . 
Lit. . . . 



Mad. . . . 
Man. & Sel. 
Marsh. . . 
Mer. . . . 
Mos. . . . 
Mee. & Wei. 
Mod. . . . 
Myln. & Cr. . 
Myln. & K. . 

Nev. & Man. 

P. W. . . . 

Plow, or Plow. Com 
Pree. Chan. . 



Ray. ^rd 
Ray. T. . . 
Rubs. & Myln. 
Rnsi. fc R. C. C 

Salk. . • • 
Sim. fc St. . 
Stark. N. P. G 

T. R..orTennRep 
Tannt . . 



Vem. & Scriv. 
Vem. . . . 
Ves. . . . 
Vet. . . . 
Ves. fc Beam. 



W 



Car, 



& 



. Blackstone*s Commentaries on the'Laws of England, 1765. 

Reports by Sir W. Blackstone. 1746-79. 

H. Blackstone. C. P.. 1788-96. 

-=— Bosanqnet & Pnller. C. P., 179-61807. 

Brodenp & Bingham, C. P.. 1819-22. 

Bulstrode, K. B., 1610-39. 

Burrow, K. B., 1756-72. 

Commentary on Dittletofi's Tenures. 

Reports by Coke, 1572-1616. 

Cowper, K. B., 1774-78. 

Croke, 1582-1641. 

Crompton & Jervis, Ex.. 1830-31. 

Crompton, Meeson, & Rosooe. Ex.. 1833^. 

Dickens, Ch., 1714-98. 

Douglas, K.B., 177881. 

Dowling & Ryland, K. B., 1823-27. 

Dyer, 1513-81. 

East, K. B., 1800-12. 

Hobart, 1603.25. 

Jacob & Walker, Ch.« 1820-21. 



Reportsby Adolphus & Ellis, in King's Bench, Annd 1834. &c. 

Apstruther, in EaLchequer, 1792-97. 

Atkins, chiefly in Chancery, 1736-54. 

Barnewall & Adolphus, K. B.. 1830 34. 

Barnewall & Alderson. K. B.. 1817-22. 

C. Barnewall & Cresswell. K. B., 1822-30. 

Bingham, in Common Pleas. 1822. Sfe, 



Levinz, 1668-96. 

Littleton. C. P. & E., 1627-32. 

Maddock, Ch., 1815-20. 

->~ Maule & Selwyn, K. B.. 1813^7. 

. Marshall, C. P.. 1813-16. 

Merivale, Ch., 1816-18. 

Mosely, 1726. 

Meeson & Welsby, Ex., 1836. 

. . eaUed Modem. 1669-17I&. 
Reports by Mylne & Craig, Ch., 1833. 

. Mylne & Keen, Ch., 1833. 

Nevill & Manning, K. B., 1833. 

Peere Williams, Ch., 1695-1735. 

. . . or Commentaries by Plowden, 1551-79. 
. . called Precedents in Ch., 1689-1738. 

Reports by Lord Raymond. 1694-1738. 

Sir T. Raymond. 1660-85. 

Rnssel & Mylne, Ch., 1830-33. 

— — Russel & Ryan of Crown Cases reserved. 

SaUuld, 16884712. 

Simons & Stuart, Ch.. 1822-27. 

Starkie of Nisi Priiis Cases, 1820. 

Durnford & East, K. B., 1786-1800. 

- Taunton, C.P, 1807-18; 

— — Vernon & Scriven (Ireland.) 

Vernon, Ch., 1680-1719. 

Veiey, Senior, Ch., 1747-56. 

Vesey, Junior, Ch., 1789-1812. 

Vesey & Beames Ch., 1812-14. 



Vin. Abr.. Abridgmsnt of Law and Ecmity, by Vioer. 
Wlls Reportsby Wilson, C.P., 1742-74. 

Year Books, dted by -the year of the King's Reiffn, they extend from Ed. L to the end of 

reign of H. 8., 



AN INTRODUCTION, &c. 



CHAP. I. 

OP THE MSANS OF EXPRESSIOI^ IN ORDINARY WRITING. 

The communication of ideas is chiefly effected by the 
impressions which an exercise either of the faculty of 
speaking, or of that of writing, on the part of the communi- 
cator, makes on the mind of die person addressed, through 
the organs of hearing or of si^ht. 

Ideas may be communicated by other means than speech 
or writing; such as pointing to visible objects, or their 
visible resemblances, imitating actions or sounds, or using 
other gestural indications or outward tokens ; but these 
means are too obvious, as well as of too limited an appli- 
cation to the object of this Inquiry, to deserve particular 
notice. ., 

In communication by speech, the names representative 
of ideas, that is, language or words ; and in communication 
by writing, characters, the signs and symbols of language 
or words, are the means employed. Of both operations, 
the exercise on the part of the communicator is denoted 
by one common name — Expression, or giving Expression ; 
and the ideas which he wishes to communicate are in 
respect of such wish, and the means employed to effect it^ 
called his meaning or intention. 

Words are the medium of thought as well of communi- 
cation, and observations on the latter will be applicable^ 
in some degree, to the operations of the mind, in the con- 
ception of ideas, but that investigation is beside our pur- 
pose. With this notice, therefore, we leave it ; and 
supposing that a person is desirous of communicating by 
writing a given idea on some grave and important subject, 
iuch as a question of Ethics, let us examine the expedi^ 
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ents^ contrivances^ and helps^ of which he may ayail himself 
to effect his purpose. 

The most natural vehicle of expression is simple desig- 
nation ; that is, words which, in the writer's judgment, 
wiU justly and appropriately, and yet simply and to his 
readers, intelligibly, convey the idea intended to be com- 
municated. 

But there may not be any words established by custom 
to signify the idea sought to be conveyed, while a 
new word may occur to the writer which is both signifi- 
cant of his meaning and analogous to the tenor of the 
language in which he writes ; and this the writer may in 
some cases venture to employ. The inquiry how new 
words may be best fabricated, and when they may be 
appropriately used, has not received the consideration 
which it deserves ; but it must challenge attention from 
every correct writer. 

The writer may be compelled to use words which have 
several well ascertained meanings. There may be cases, 
too, in which it would be doubtful whether he and his 
readers would attach the same meaning to the words 
employed, or whether they would understand those words 
at alL In any such case the writer should, in the plain- 
est words, assign to the equivocal or obscure term the 
meaning which he wishes it to receive. Interpretation 
or nominal Definition, as this is called, is a kind of trans- 
lation in words, and is not free from the imperfections 
to which translation is obnoxious ; but where it is sup- 
posed that the difficulty lies, not in comprehending the 
idea, but in recognising it under the strictly appropriate 
words, the rendering of those words inU) others, although 
the latter must, by supposition, be less appropriate, may 
be permitted. 

It frequently happens, however, that a writer has not 
at his command words plain in themselves, or which may 
be rendered so by interpretation ; and he may doubt 
whether the reader would have a comprehension suffi- 
ciently clear and precise of the idea mider any simple or 
circumlocutory designation whatever. In order to remove 
the ambiguity in the meaning of the words it^ would 
be first necessary to clear up the obscurity in the ideas, 
and for this purpose other expedients must be had re- 
course to. 
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When he has reason to suppose that his readers are 
possessed of general ideas on the subject, and acquainted 
with their appropriate names, he may resort to those 
names and explain by what essential properties, marks or 
characteristics, the idea he intends to communicate is to 
be distinguished from others, comprehended under the 
general Name. Explanation by reference to the common 
<;haracter and features of difference, which is otherwise 
called Real Definitiony is peculiarly applicable to new ideas 
in science, where great exactness is required ; but it is too 
tedious and formal for ordinary discourse; hence other 
verbal contrivances are commonly resorted to. 

Where the writer's doubt is whether the meaning which 
his readers would give to a term would include a particular 
idea that he would signify by it, he often uses a general 
w^ord, and merely adds others descriptive of what he fears 
might be omitted without much regarding whether in 
strictness the general word does not already comprise it ; 
and on the other hand, when he apprehends that his words 
may be understood in too genend a sense, and include 
something not intended, he annexes, qualifying and ex- 
ceptive words or clauses to cut off the excess. Thus in 
the term of six words, '' Every inhabitant, (parson, vicar, 
and other) f^ the first two words include as much as the 
whole, but the remaining ones denote particular cases, 
and connote the rest. So in the words " aU offices con- 
cerning the administration or execution of Justice, or the 
receipt of the Revenue, or the auditorship or surveying 
of Lands, except any office of Parkership f^ the excepted 
offices would not have been included, but for greater secu- 
rity they were expressly saved. 

But in many cases it will happen that the idea to be 
communicated is so general that the writer has at com- 
mand no words expressive of more general ideas unto 
which the one in question may be referred ; yet of words 
expressive of the several ideas of which the one to be com- 
municated is made up or compoimded, there may be no 
want. Here in order to explain the idea, he may use the 
words which he can so command, and point out to what 
extent and in what manner the composition takes place. 
If it be of a collective object, the parts of which can be 
-ascertained, the writer may reckon up singly all the things 
or parts of which the collective notion is made up, by 
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way of Enumeration. Thus ^^ Polite Literature/' it may 
be s^id, consists of dissertations^ pl&ys> romances, and 
poems. 

And in other cases, although there may be familiar 
words expressive of some more general idea to which the 
one to be communicated might be referred, yet the writer 
may not be able to find fammar words adequate to explain 
the proper differences between those ideas ; and there are 
many ideas of which the essential properties and true 
marks are not determined, and which, tiierefore, are not 
clearly formed. To overcome the difficulty in these cases, 
a representation, collection, or selection, of some striking 
and remarkable properties or parts of the idea to be com- 
municated may be given. Of all modes of explanation 
this, of Description, is the most common. 

In some collective notions it is impossible to collect all 
the parts; and sometimes it may be difficult to give an 
intelligible definition or description of the idea meant; 
and yet, in either case, instances of it may exist in a con- 
crete form, which the writer may be enaoled to refer to, 
or exhibit by way of Exemplification. 

Thus, in a former example, instead of attempting a pre- 
cise account of what a dissertation is, the papers in the 
Spectator, Rambler, Tatler, or Guardian, may be given as 
specimens of that kind of writing. 

In some cases when the writer may feel assured that he 
wiU thereby succeed in faUy and clearly exhibiting his 
meaning, he may use language calculated to create strong 
and vivid ideas of visible objects or operations, and trans- 
fer them to the subject meant by way of Metaphor, Com- 
parison, Resemblance, or Dissimilitude* 

The writer may be unable to illustrate his words by 

Eointing out the relation between the idea intended to 
e communicated by them, and any other ideas presumed 
to be known by his readers, and yet he may know that the 
new idea, and another, more familiar idea bear one and 
the same relation to some third, also famiUar ; or that the 
new idea bears the same relation to another as some two 
other ideas bear to each other. If the latter relation into 
which the new idea does not enter be a known and fami- 
liar relation, it may, by a mental transfer to the new idea 
of the qualities belonging to the corresponding term in the 
known relation, serve to explain the relation into wj^ich 
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the new idea does enter. And so by way of Ancdogy or 
Metaphorical proportion a lively and definite meaning may 
be attached to the words commmiicative of the new idea. 

Thus^ where writers suppose that they have discovered 
a conformity of actions or effects^ in things animate or 
inanimate^ to some real or imaginary standard, which con- 
formity appears to lihem like the course of conduct ob- 
served by persons who are subject to political superiors, 
and render obedience to their dictates, nothing is more 
common than for them to avail themselves of the term 
^' law,^' which properly expresses the standard to which 
persons, in pohtical subjection, i^i^form, and apply it, by 
way of met^hor, or analogy, to their real or imaginary 
standard, liie philosopher speaks of the laws of nature; 
the critic of the laws of versification; t^e grammarian of 
the laws of inflection ; the artisan of tl^e laws of his trade. 

When the idea meant cannot be distin^shed by any 
one of the above modes of expression singly, another 
or others may be adopted as supplemental to that which 
has been attempted ; for instance. Description, Exempli- 
fication, &c. may be added to Definition, &c. 

TIius, to define a '^ class in society '' accurately, may be 
impossible, on account of its vague general character. It 
may be interpreted to be an indeterminate body of per- 
sons, but as this equivalent expression conveys no informa- 
tion, it may be further descrioed as a portion of persons 
who belong to a larger body, either certain or uncertain. 
Still the idea is indistinct, and to exhibit it further, 
instances of classes in society, such as the bodies of per- 
sons called gentiemen, the working classes &c., may be 
presented, and attempts may be made to enumerate their 
constituent parts, as mat gentiemen consist of tiie nobility, 
members of the learned professions, persons holding ci^ 
or military commissions imder the crown, &c. 

The above expedients are applicable to the communi-^ 
cation of tiie meaning of particular names, whether com- 
posed of one word or several combined words, and to 
which tiie common appellation of ^^ term ^^ will equally 
apply. When once a term is used in a given sense, it must 
continue to receive that fixed meaning in the whole com- 
pass of tiie writing, if nothing to the contrary be stated ; 
for it cannot be supposed that the writer would, without 
notice, vary the signification of his terms, and it is obvious 
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that no writer who regards perspicuity or exactness will, 
even with notice, yary them extensively. 

In whateyer language a person may write, and however 
he may handle his subject, peculiar ideas and thdr names 
will constitute only a portion, and if he wishes to be in- 
telligible, not a large portion of his discourse. The bulk 
will be made up of conmion, and perpetually recurring 
ideas of sex, number, time, mode, instrument condition, 
&c ; and of the relation of words and propositions to each 
other. The ordinary names of these ideas and relations 
enjoy a kind of monopoly ; they cannot be discarded nor 
supplanted by others, without endangering perspicuity, and 
their meanings cannot be changed, and cannot be sup- 
posed to be mistaken by the writer, it therefore becomes 
incumbent on him to understand well their various offices 
and functions. To teach this, as well as the correct way 
of writing these names, and their apparent derivation firom 
resembkmce to each other in declension, inflection, &c., is 
the business of Grammar, 

When the subject to be handled is extensive, it will 
require to be distributed according to its various relations, 
in sections or paragraphs, methodically arranged. Elach 
section or paragraph must treat of some one or more 
of the relations of the subject in direct propositions. 
Single propositions should be sensibly and completely 
enunciated in single sentences, and two connected propo- 
sitions should be suspended in expression as well as in 
sense, by the position of the period. The order or collo- 
cation in which words are marshalled in a proposition, 
contributes much to its clearness or obscurity, and the 
placing of points or stops conduces to the same end, and 
particularly to distinguish one cluster of words from 
another. 

Occasionally it may be necessary to resort to other than 
verbal means of expression; as where words are not 
so available to communicate ideas as other permanent 
graphic characters. In such cases drawings, &c. may be 
used, which may be incorporated into the language of the 
writer by verbal reference. 

Thus a map, elevation, plan, section, &c. may be intro- 
duced. 

The art of printing affords some peculiar facilities of 
this kind, and the distribution of printed matter on a page 
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may answer or subserve many important purposes of clas- 
sification and expression. It is a language addressed to 
one organ only, the eye, or at least it cannot well be 
communicated by reading or narration, but as for all 
practically useful purposes, that is certain which, without 
much difficulty, can be rendered certain, this aid is not to 
be disregarded.. 

Help to the understanding is also derived from having 
an indejc, analysis^ or other abbreviated account of the 
contents of a writing and their order, to refer to ; and this 
help should be rendered, in all cases where the length at 
which a subject is treated may appear to require it. 

And where the writer wishes to recommend to his read- 
ers the adoption of some uniform method in practice, he 
presents them with a pattern or fac-simile drawn up for 
them to copy or imitate. Thus formularies Rules and 
Examples are given. 

And lastly, where the idea cannot be communicated by 
words or delineation, the ultimate expedient is to refer to 
some visible, palpable, and material standard, by a com- 
parison with which the meaning of words may be known. 
Thus as the exact notion of a specific measure or weight 
cannot be communicated by words, an orginal standard is 
provided, by recurrence to which quantities may be ascer- 
tained, and deviations rectified. So a model for a fabric, 
or instrument intended to be made, is often given. 

It is scarcely conceivable to what an extent language is 
uncertain and ambiguous ; still it answers common pui;- 
poses of intercourse tolerably well. But in subjects 
requiring deeper thought, the defects of words appear, and 
unless a writer has previously paid considerable attention 
to the best means of removing those defects he is not 
likely properly to express his meaning, nor to avoid the 
obscurity which arises from loose composition. 

When a defect could have been cured by care, the mis- 
takes thence arising of the reader, may be justly imputed 
to the negligence of the writer ; and since as much contro- 
versy arises from the careless use of words, as from their 
deceitful application, the negligent writer seems to be as 
blameable, if not as mischievous, as the wily sophist. 

All defects in language cannot be detected by any exami- 
nation, however searching, or cured by any care, however 
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For inshmcpj it seems possiUe fior a writer by adi^plii^ 
and iuf ariaMy adhemig to a eertam Toy picose and aoca- 
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OP THE CASE OF LEGAL WRITING. 



§1.— PrtJictpaZ Subjects. 

§2. — Techmcal Language, 

§3. — Pnwtnce of the Draftsman, 



§4. — Formal Contents of Legal 

Documents. 
§5. — Course qf the Inquiry into 

the mecMs of Legal Expression, 



In the foregoing chapter a rapid glance was taken at 
the means of correctly communicating ideas for the pur- 
poses of ordinary writing or discourse. 

The writing of laws and legal instruments is a case of 
discourse having some distinct considerations^ and some 
broad features of difference, but which in regard to the 
manner of communicating, only differs from ordinary 
writing by various peculiarities and particulars, conside- 
rable in the sum but individually minute. 

§1. — Subfects of Legal Writing. 

The principal subjects of legal writing are laws, con- 
ventions between states, regulations of public bodies, 
contracts of private parties and the dispositions of pro- 
perty by individuals in the several forms of statutes or 
acta of parUament, treaties, bye-Laws, deeds, wills, &c, 
which are all matters of acknowledged importance, diffi- 
culty, and delicacy. It is obvious that laws, for instance, 
are the most momentous of all human compositions. 
And though it may be said that the force of this obser- 
vation apphes rather to legislation, or the matter of law, 
than to nomography, or the form in which it is written, 
a httie consideration will convince us that an art or science, 
as legislation is, whose only instrument is words, must 

c 
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mainly depend for its value and efficacy on the force 
and powers of that instrument. The legislator's will can 
only be known through the terms in which he has ex- 
pressed it. If they be obscure he will probably fail to 
receive the obedience which it is his aim to produce ; and 
the curse of obscurity not only operates to his disappoint- 
ment, but to the injury of his subjects, who, although it 
may be impossible to interpret a law with confidence^ are 
compelled to act upon some interpretation, and to run the 
risk, and abide by the consequences of error. 

The legislator has something to do besides declaring his 
will. He has to consider how he can enable the simple to 
understand, and how he can deprive the knavish of the 
means of evading it. It is certainly true that laws never 
can be written so that all who run may read, and that 
unlettered men may not err therein, nor indeed so as to 
prevent great error. It will be seen, from reasons which 
will be stated at full length hereafter, that the law-maker, 
or any other legal writer, can only approximate to accu- 
racy. But every improvement which he makes in the 
clear expression of laws will enable him more widely to 
diffuse the knowledge of his will ; and the more he notes 
the imperfections and abuses of words, the better able will 
he be to guard against and remove them. The greater 
the certainty of the laws is, the more general will be the 
obedience paid to them, and the less the power required 
to enforce them. 

The above observations are applicable in their full 
extent to treaties and conventions which are contracts 
between independent political states ; and the obscurities 
and doubtful interpretations of which, are frequently the 
cause, and more frequently, perhaps, the pretence or excuse 
for warfare. They are also applicable in degree, to private 
instruments, which are in the nature of laws amongst 
private persons, and from which, when carelessly drawn, 
innumerable law suits spring, creating a sort of war of 
one man against his neighbours. 

The contents of these documents are of endless variety, 
(various indeed as are the solemn agreements and trans- 
actions of mankind, of which they are the expression,) but 
from long experience and continued usage several of the 
most ordinary have been named, ascertained, and defined. 
A partial inquiry into the construction, composition, or 
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some of the most common denominations or fonns of 
legal documents will hereafter be attempted. 

§2. — Technical Language. 

' An important consideration is the peculiar language in 
which legal documents are written. 

Legal writing is not only under the jurisdiction of 
grammar and logic, in common with all other writing for 
the purpose of communication, but is subject to a much 
more exact tribunal, from which they are generally exempt. 
It is a fair presumption that words are intended to be 
used in the senses which usage and good authority put 
upon them, unless there be something to shew that such 
senses were not thoi^e contemplated by the parties. And 
this will hold of the sentences, &c., into which their words 
are constructed, being intended by them to be grammati- 
cally expounded. But in the case of ordinary words and 
ordinary constructions, the presumption is by no means so 
violent (that is, so difficult to be rebutted,) as it is in respect 
of tiiose words whose meaning is a conclusion which the 
law has arrived at from general considerations, and is not 
disposed in particular cases on slight grounds to alter; 
and there are words to which the law has affixed a sense . 
so certain, appropriated, and invariable, as to control the 
plain intent of the parties in a contract to use them otheir** 
wise. The law, it is said, will not suffer a man to make 
devises and create limitations contrary to its own rules ; 
and as these rules inhere in expressions, whenever those 
expressions are used, the legal consequences follow. So 
the legislature has declared that certain words used in 
relation to weight, measure, and time, shall have a certain 
meaning, and it is not competent for courts of law, much 
less for legal writers, to vary it. 

Thus it would be difficult for a mere critic to object to 
a grant of land to be holden for three lives from the day 
of the date. Nevertheless to the lawyer it would appear 
to be improper, from the rule of law that a freehold cannot 
commence in futuroy and from the strict legal interpreta- 
tion of the words from the day of the date, to exclude the 
day on which the grant is dated.* But if so slight an 

♦ 5 Rep. 9 b. 
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altentkiii, as to be Iidden ^ firam die date,^ had been 
made, the hnpropriety woiuld be removed, shioe these 
latter words are cmstmed to mean firam die tbne of the 
deliveTy of the deed. 

It does not appear Aat &ae are any words whidi most 
be nsed m such mYaiiaUe senses m kgi^ation, (for diat 
would mvolve the fallacy of inevocable laws), but the 
oonaiderati<m of the eiiL whidi would foDow a departore 
firom the settled meamng of words, m regard Aat I^al 
writers and advisers would not know what words to use, 
or how to expound them, inflneaoes die minds of the 
judges who oonstme sla U it es ; and the ^•y*^^^^' should, 
therefore, write with the impression diat the pain of nullity 
or disappcnntment may attach to his labours if his words 
should not be conformable to die legal standard. 

The words which die law so ezpoand% conoem, f cnt die 
most par^ interests, processes, or other matters oif the art 
or sdenoe of law, and are commonly called /cdbncoj words, 
when a reference to diat art or science is made or under- 
stood. This denomination appears to be die best diat 
can be given, and will dierefore be here employed in con- 
tradistinction to popular or non technical, in which latter 
dass all other words must be indnded. 

Having inenused these g«Denl con»knitiai>8 op the 
nature of techmcal language, we shall hereafter consider it 
along with die popular language with which it is mixed up 
under die several modes of expression enumerated in die 
forgoing chapter. 

§3. — Pravmce qfthe Draftsman. 

Anodier consideration is that by a long* established 
division of laboiirthe task of finuning laws anS legal instru- 
ments is assigned by legislators and contracting parties to 
other persons who are called Draftsmen. 

This, like many other divisions of labour, has been 
brought about by convenience, having daims almost as 
urgent as necessity. In the wilderness of words, some 
have been ascertained which will, with certainty, represent 
the intentions of mankind in their ordinary arrangements ; 
and when these are used, no more doubt can be reasonably 
entertained of the meaning of die parties, than of the 
meaning of a person who uses the most ordinary inflection 
noticed in grammar. Other terms there are that have not 
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equal clearness^ but which prescription has nevertheless 
sanctioned as the most proper. These added to the techni- 
cal words before mentioned, constitute a Dialect, the 
writing in which becomes an art, and of this art there are 
professors, called Draftomen.* 

* How far it is necessary for persons to employ professional assist- 
ance to frame, or, as it is technically expressed, to draw legal instm* 
ments, it is not intended at this time and place to discuss ; our present 
object being to ascertain the province of the Draftsman. But we may 
briefly review the practice which in past times has obtained in regard 
to Statute drawing. From time immemorial in this country the services 
of Lawyers have been in requisition to (nam laws* At an early period, 
the petitions or bills presented by the Commona, and agreed to by the 
King and Lords, were entrusted to the Judges of the Law to be clothed 
by tihem in that legal phraseology wladk the Kmg^ts, citizens, and 
burgesses did not afiect to understand* The Statutes so framed have 
been generally commended for brevity and precision, but the learned 
Draftsmen were charged with intentional inaccuracy. Hence, in the 
reign of Henry the 5m, the Commons petitioned that " from this time 
forward, by complaint of the Commons asking remedy for any mischief, 
there be no law made thereupon which should change the sentence 
(meaning^ by addition or diminution, or by any manner of term or 
terms." The King granted that from hencdforth nothing be enacted 
to be petitions of his Commons that be contrary to their asking, 
whereby they should be bound without their assent. {Rot, Pari, iv. 
22.) It does not appear from this, that at this time the Commons took 
the business of Legislative Draftmanship from the Judges, though their 
interference did not much longer continue. 

From the superfluous legislation of the end of the reign of H. 6, and 
the figurative style of some of the acts of that time, Barrington seems 
to thmk it probable that the drawing of Acts of Parliament was then 
in the hands of those who probably had not a legal education. ^06- 
aervaiions on Statutes, p. 328.) 

The business must soon have returned into professional hands, for 
we find that Sir £. Coke CPrrface to 2 Rep J censures the penners and 
correctors of Acts of Parliament in his days as sciolists or smatterers 
in law; and their drafts as being "overladen with provisoes and 
additions," and as containing " insensible and disagreeing words and 
sentences;" and this implies that the men were of the law, though not 
gifted with sufficient legal information or critical skilL Blackstone 
iCommentariea—'IniroductionJ follows in the same strain of disparage- 
ment, putting it to his audience to judge how the evil is increased in 
these later times since the days of Coke, when the Statute Book is 
swelled to ten times a larger bulk, and the penners of our modem 
statotes not proportionately better informed. In the way of remedy. 
Coke says — " If Acts of Parliament were after the old fashion, penned 
by such only as perfectly knew what the common law was before the 
making of any Act of Parliament concerning the matter, as also how 
far forth former statutes had provided remedy for former mischiefs and 
defects discovered by experience, then should very few questions in 
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The above division of labour will serve to explain the 
scope of the present work, which is intended to be con- 
fined as much as. it can be to the technical part of a law or 
legal document, as contradistinguished from the remain- 
der, which may be termed the ethical part of a law, and 
the intentional part of a legal document. 

4 

law arise* and the learned should not so often and so much perplex 
their heads to make atonement and peace by construction of law 
between insensible and disagreeing words* sentences* and provisoes* as 
they now are." While Blackstone* from his having traced the evil to 
the defective education of our senators* must be understood to have 
prescribed sound legal education for the cure. 

In the drawing of contracts the intervention of notaries and scri- 
veners is of still greater antiquity than that of the penners and 
correctors of statute in law-making. 

It is not* however* to be supposed that this division of labour is 
invariably adopted. 

Wills are frequently drawn by " parsons, scriveners* and scribes* 
without skill*" as well as by testators themselves ; and such wills are 
a fertile source of litigation* abounding as they commonly do with the 
most gross* and were it not for their evil consequences* most ludicrous 
mistakes in the application of legal terms* and indeed in the use of 
terms much more common and familiar. 

In some cases* too* both the design and execution of a law* or some 
provision of a law* are the labours of the same individual ; and how 
far this matter would be improved if legislators were to do their own 
work* may be seen from the way in which they perform such portions 
of it now. 

Speaking of a Railway Act in Boyd v, London and Croydon Rail- 
way Company* C. P., Trinity Term* 1838. Park J. *' It is very dis- 
tressing to the Court to be called upon to put an interpretation upon a 
statute of such enormous length as this is. I believein our efforts to do 
so we endeavour to put an accurate and precise meaning upon that 
(viz.* a word) on which the legislature put no particular meaning at 
all. The way of accounting for the inconsistencies which appear in 
Acts of this kind is* I believe* this* one person in the committee 
proposes one clause* and another person proposes another. In this 
statute we have more than 200 sections." 

Vaughan J. " I am not surprised that some uncertainty should be 
found in a Statute consisting of not less than 206 sections. In con- 
struing Statutes of this description we are* I am afraid* in the habit of 
giving the legislature more credit for nicety and discrimination than 
they are entitled to." 

So the old Game Acts in which tradition says that respectable class 
of persons* the country gentlemen* had a large hand* were works 
notorious for blunders. 

There is nothing more visionary than projects to dispense with pro- 
fessional services in this business ; but it is not presuming too much 
to hope that a review and exhibition of what has been done and may be 
done in the matter, may contribute to regulate and improve the practice. 
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In an ordinary work of letters, both the sentiment and 
expression are the author's. He usually designs and 
executes liis plan, and he fixes his ideas and communicates 
them to his readers in such terms as he thinks proper. 
The ordinary vehicle of literary communication being 
the author's mother-tongue, he is generally as competent 
to write as to think in it, and he is seldom indebted 
to others for further assistance than what a little arrange- 
ment or correction may afford. But if he had had to 
convey his sentiments through a medium more strange 
and foreign to him than his native tongue, he would pro- 
bably have had recourse to external aid to clothe them in 
proper language. This, which is a rare case amongst 
ordinary writers, is exactly analogous to the usual case in 
which legislators and contracting parties stand. To them 
legal terms and phraseology constitute a dialect, which 
though by no means an unknown tongue, they cannot 
apply with facility or with confidence, and hence the pro- 
priety and and even necessity of their resorting to those 
who can. 

This may give some idea of the respective functions of 
the Legislator and the Draftsman ; but it is not easy to 
draw a line between their respective provinces. The 
principal features of a proposed provision are supposed 
to be indicated in the instructions furnished to the Drafts- 
man. It is the forming of them into definitions, decla- 
rations, provisoes and exceptions, and the expressing of 
the whole in legal language that properly constitute his 
art. In practice, however, it embraces much more : in- 
structions, however copious and well weighed, are never 
complete ; indeed it is scarcely possible so to make them, 
for when the attention of the Draftsman comes to be 
concentrated on the subject, new doubts and questions 
wiU arise in his mind — ^unforeseen exceptions wiU require 
to be made— additional machinery must be provided, and 
various other cases of difficulty which his instructor either 
never anticipated or has imperfectly sketched out, will 
tax his prudence and skill to settle. Besides this, a 
proposed contract or law must, to prevent conflict or 
discrepancy, be viewed in relation to laws and matters, of 
which legislators and parties have seldom an extensive or 
accurate knowledge, as well as with re§;ard to its own 
nature and more peculiar relations which they may be 



16 OF THE CASE. OF LEGAL WRITING. CHAP II. 

expected not to have overlooked, though seldom it is, that 
they fully think over, even these,* 

The object of the joint labours of the parties and their 
Draftsman being to produce a work of a reasonable degree 
of completeness, and as regards their relative position the 
Draftsman coming subsequently, and working subordi- 
nately at the task, his business is to a great extent the 
complement of theirs ; of what he has to do is to make 
good what they have done improperly, or left undone 
entirely. 

Tims in the preparation of any measure of law, the 
Draftsman's care will not only be to express all mat- 
ters plainly and distinctly, and to arrange them orderly ; 
but to ascertain the extent of the mischief, and inquire 
whether the remedy which he is instructed to apply, be 
commensurate to the mischief; whether it be to be 
executed by fit persons; whether its means be fit and 
practicable, and its penalties adequate ; whether it will not 
produce evil itself, and if so, what provisions may be 
framed or suggested to prevent or allay the evils which 
may arise. 

It is obvious that to do this satisfactorily a great deal 
more is required of the Draftsman than uie skill of a 
critical and exact writer. He must be furnished with 
experience derived from a knowledge of the provisions in 
similar cases devised and carried into efiect ; of the cir- 
cumstances which had an influence on the Draftsmen of 
the day in recommending, and on the legislator in adopt- 
ing them, and of the effects of these provisions. And as 
no retrospect will supply precedents for all the cases that 
will occur, he must have a feridlity of invention to devise 
measures conformable to the analogies of law, and apt and 
convenient in thempelves. 

But this learning would be too wide a field to enter 
upon here, and besides its connection with the Draftsman's 
business, is accidental; it more properly belongs to legis- 
lation, and under that science should be discussed. Here 

* " The intent of the parties in a settlement really and truly is as 
much the view which the person who prepared it has upon the subject 
as the view of the parties ; for the parties to a certain degree are 
ignorant of the words that are used, unless so far as they are advised 
by the persons whom they consult." CBy Lord Redesdale, Smith v. 
^arl of Jersey, 2 Brod. and Bing. 598.; 
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it may be observed, too, once for all, that the moral 
truth or falsehood of the propositions or assertions in a 
legal writing is not supposed to be Within the cognizance 
of the Draftsman. It is often said, and sometimes said 
with truth, that the facts of preambles exist only in the 
imagination of the persons who draw Acts of Parlia-' 
ment ; and it is clear that they often recite what was not 
the real occasion of the law. In like manner, ambiguities 
are sometimes intentionally introduced, or at least suffered 
to remain without any attempt to remove them. Thus 
the obscure words in 5 W. and M,, cap. 3, s, 10, (Game,) 
*^ inferior tradesmen and dissolute persons,*' there being 
ho such distinction as superior or mferior among trades 
or tradesmen, either in common or le^ apprehension^ 
lure said to have been wittingly selected;* so probably 
l¥as the word fanaticks^ in the 13 Car. 2, cap. 6. But 
the supposition that we proceed upon, viz., that the com- 
munication of the writer's ideas is honestly intended pre- 
cludes the question of duplicity; and if it were enter- 
tained, it would fasten on the Legislator, not on his 
Draftsman. A further account of this profession (of 
Which the Conveyancer's is a branch) would be here out of 
place. It may, however, be added, that although the 
agency of the Draftsman is so well known and establishedj 
his works on behalf of the legislators or contracting par- 
ties who adopt them, are legally attributed to them as 
their own performance. 

§4* — 'Formal Contents of Legal Documents. 

Besides the above matters there are some others which 
constitute broad distinctions between legal and ordinary 
Writing, being seldom adopted in the one, and usually in 
the other, but Which are of a general and formal cha-> 
racter, and are common to most legal documents, as,-^ 

1. — The exposition, in a preamble or recital, of the mo- 
tives or occasions, and statement of the object or purpose^ 
and end in view of the makers of a law or contract. 

2. — ^The expression of the author or efficient) by whom 
the document is made. 

* Bathurst Justice. I am incliiied to think the Parliaitieilt piitposely 
{)enned thd Act in this obscure manner not to disoblige their consti- 
tuent8> many of whom are tradesmen. — Buxton v. Mingay> 3, Wilson'd 
&;ept| 73t 
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'^. — ^The operation or purview of the document. 

4. — ^The relation to other laws^ &c., of which it is to 
constitute a part or item. 

5. — ^The title and notation of the document. 

6.— The date^ time of commencement, and period of 
duration of the provision which it contains. 

7. — ^The territory or subjects over which it is to operate. 

These matters, from their general application to legal 
writing, it may be proper hereafter to investigate, without, 
however, entering on the matter or substance of legal 
documents, which, as before observed, is various and ma^ 
nifold, and can only be incidentally noticed. 

§5. — Course of the Inquiry. 

A view of the Draftsman's business, as a variety of 
ethical writing, is all that belongs to the present under- 
taking ; and the chief matter of inquiry is into the means 
of expression in legal writing. The way in which it is pro- 
posed to conduct this is — 

Firstly, to go over the mere peculiarities between legal 
other writing of the same class, endeavouring to explain 
how words are to be selected, how they can be augmented, 
and how fixed in meaning, how the understanding of them 
may be facilitated, and what are the minor and subordinate 
helps to the memory and judgment in legal writing, for 
which purpose the various titles of expression before men- 
tioned, viz.. Designation, Interpretation, &c., appear to be 
heads under which the particular suggestions may be con- 
veniently distributed. 

Secondly, to treat of the matters distinctive of legal 
writing, but common to it in all its forms, as preamble, 
recital, &c. 

And lastly, to descend to an examination of some parti- 
cular forms of legal writing, as statute, deed, &c. 
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In the last chapter indication was given of the scope and 
nature of the proposed inquiry, and of the method in- 
tended to be pursued in carrying it on. We are now to 
enter on the consideration of one of its heads or topics. 

§1. — Quatities qf attributes of Simple Designation. 

By simple designation is to be understood not simple 
or popular words, as distinguished from technical, but 
terms proper and conveniently concise, and which the 
Draftsman may reasonably suppose will of themselves 
precisely, that is, without excess and without addition, 
and clearly and intelligibly, that is, without producing 
ambiguity or variety of sense, and without requiring ex- 
planation, convey to his readers whether lawyers or laymen 
the idea he wishes to communicate. Such words may be 
either popular or technical, for there are words of the 
latter class (as for example executor, bankrupt, deodand,) 
not only superior to others in the qualities of brevity and 
precision, but as intelligible to lay readers of ordinary 
intelligence as any kind of language whatever. 
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§2. — Conflict betweenwordsendowedmihdifferent attributes. 

In the case of the words above instanced^ and many 
others^ no hesitation can arise in using them^ because they 
are the only words which correspond to the ideas they 
signify ; but it often happens that words of both kinds 
come into competition^ not with equals but each with 
strong claims for receptioti^ one, perhaps, seeming more 
intelligible, the other more precise. If it were a case of 
equal claim, it would soon be decided in favour of the 
popular term, for the Draftsman may think with his class 
or profession, but should write for the multitude ; and the 
position that laws, &c., should be rendered as intelligible 
as possible, has been advanced and adopted by the legis- 
lature, and certainly needs no further testimony.* 

But the difficulty arises where popular tepns of seeming 
fiptitude present themselves; and the Draftsman, conscious 
of their frequent and almost inherent obscurity, hesitates 
to employ them, or to prefer them to those in the vocabu- 
lary of his more crabbed but exact language. It is a choice 
of evils. If the law be written in popular language, tlie 
profession often know not how to construe it, and are 
seldom at a loss how to evAde it. If on the other hand it 

* The statute 36 Edw. 3., cap, l&, states \n the preamble that the 
mischief of the laws, customs, and statutes not being commonly holden 
and kept, happened because they be pleaded, showed^ and adjudged in 
the French tongue, which is much unknown in the realm, so that the 
people which implead, or be impleaded, have no knowledge nor underi> 
standing of what is said for them and against them by their Serjeants 
and other pleaders ; and that reasonably the said laws and customs the 
rather should be perceived and known in the tongue used in the realm^ 
and by so much every man of the said realm might the better govern 
himself without offending the law, and defend his heritage and posses- 
sions ; and in divers regions and countries where the King, the nobles, 
and others of the realm have beeu, good governance and full right is 
done to every person, because that their laws and customs be learned, 
and used in the tongue of the country. The enactment (far short of 
the mischief) is that pleas shall be spoken in English, and entered in 
I^tin. 

To the same e0ect, and iu nearly the same words, is the preamble of 
the act 4 G, 9, c. 26, (for all proceedings in Courts of Justice in the 
English language), that many and great mischiefs do frequently happen 
to the subjects of this kingdom from the proceedings in the Courts of 
Justice being in an xmknown language, those who are summoned or 
impleaded having no knowledge or understanding of what is alledged 
for or against them in the pleadings of their Lawyers and AttomeySj 
who use a chM'acter pot legible to any but persons practising the law. 
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be technically accurate, the public complain of its unin- 
telligibility. In this dilemma the safest course is to make 
the laws correct, with as httle technicality as possible ; in 
other words, the seeming simplicity must yield to precision. 
The difficulty cannot be entirely removed, but in pro- 
portion as the pubhc become familiar with the lanraage of 
the law, and the profession skilled in the busmess of 
public instruction, the discrepancy will diminish. The 
words received alike by lawyers and laymen constitute a 
Bort of neutral ground, which may be cultivated witii ad* 
vantage by both parties; and whatever solid improvements 
are effected in the language of the law, must take place by 
increasing their numoer and fixing their significations. 
Lawyers might weU commence by exchanging Lx statutes, 
the barbarous phrases of Law*French, with which the law 
aboimds, for plain English, in cases which are not few, 
where equivalent words are to be found in our language. 
From the example of the leaslature in proscribing such 
terms in its Acts, one mk^ht hope to see many of them, in 
process of time, extirped from law writing generally, and 
consigned to merited oblivion. 

L^al documents cannot be written so as to answer 
their ends, in the language of the vulgar, the incurable 
vagueness, and uncertainty of which would appear on their 
interpretation, even if it could be seemingly got over in 
their expression ; neither can they be written in the lan- 
guage of the pohte, for that is also deficient in the sterling 
quality of precision, compared with which the sweetest 
harmony of period is sounding nonsense, and the utmost 
verbal elegance mere tinsel. Thq language of the philo- 
sopher is dso ill adapted to this purpose ; words of affinity 
to Greek and Latin '^ having neither brother nor neigh- 
bour" in the vernacular tongue, cannot well instruct those 
destitute of classical attainments, even if appropriate words 
derived from these sources coidd be found without the 
introduction of barbarisms and corruptions. A language 
of homespun new words would be as uncouth as, and less 
intelligible than one of old technical appellations, and 
would be derided as jaigon by those in accommodation to 
whose tastes it is •deemed by some persons to be expe- 
dient. In what, then, shall they be written ? The answer 
is, in the language of the legal scholar; that is, in a 
language founded on the basis of ancient legal acceptation, 
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and improved and revised by liberal criticism and modem 
cultivanon. Legal language is often condemned, but it is 
condemned without reference to the advantages or defects 
of any that offers itself as a substitute ; when viewed in 
the comparative, which is the only true light, its supe- 
riority is manifest. An apology for the use of legal 
language can be most satisfactorily made, but there can 
be no good reason given why the understanding of laws 
should not have been facilitated by Indexes, &c., in the 
way that other writings have received elucidation. 

§3. — Preference in their use, grounded on the different 

kinds of Writing. 

Between giving general suggestions, and arranging words 
into the classes of popular and technical, or so characteri- 
zing them individually, the medium is to estabUsh the 
distinctions which the different natures of various legal 
writings, or the different parts of the same document, wiU 
admit, and which may, in some measure, guide the choice 
between popular and technical terms. 

Laws respecting the settlement of the crown, and laws 
and documents concerning landed property,* are couched 
in an ancient technical style, sanctioned by tradition, and 
the use of which is justified by considerations of utiUty. 
Laws concerning trade,t the regulations of police, and the 
ordinary relations of life, admit of a more popular and 
style. Laws relating to crimes and punishments require a 
popular phraseology,]: but to be digested witii great care 
and precision. 

* The real Property Commissioners, speaking of their branch of law> 
say> " The very language of the law ought to be scrupulously adopted 
in any statutes that may be made for amending it, for we apprehend 
that disastrous effects would be produced by an experiment to construct 
a code by the use of terms of no defined legal import, or of known 
terms in a new sense." 1 Rep., p. 9* 

\ Barrington observes of a statute, 33 H. 6, cap. 5, relating to silk 
women, that it should rather have been in French or English, than 
Latin ; and we find that when it was renewed in 3 Ed. 4, cap. 3, it 
was written in French. Observations, p. 329. 

X The Prison Discipline Society of Boston, America, made the 
following sensible remarks on the importance of having the language 
of the criminal law so plain that the common people may understand 
it. " The plain English of the words is what they most need who are 
most liable to the penalty annexed to crime, provided the penalty is to 
have any effect in deterring from the commission of crime. A religious 
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The value of the adherence to established phraseology, 
will be seen on reflecting how much there is of association 
and tradition in the nature of law, considerations which 
are never wisely disregarded. Throughout constitutional 
laws, in which the minds of the people are greatly in- 
terested and consulted, a uniformity of style is kept up. 
Thus the 1st Mary, sess. 3., cap. 1 ; the 1st Eliz., cap. 3 ; 
the 1st Jac, cap. 1 ; the 1st W. and M., sess. 2., cap. 2, 
in the thanksgiving and in acknowledging the right of sue-* 
cession, repeat " as from a rubric traditionary language.^'* 
It is evident that the solemn submission and pledge in 
the limitation act, 1 W. and M., by which the Lords, 
spiritual and temporal, and Commons did ^^ in the name of 
all the people, most humbly and faithfully submit them- 
selves, their heirs, and posterities for ever, and did faith- 
fully promise that they would stand to maintain and 
defend their Majesties, and also the limitation of the 
Crown therein specified and contained to the utmost of 
their powers,^^ derived great force from being almost 
totidem verbis with the act of Elizabeth ; and the submis- 
sion contained in the act for the limitation of the Crown 
to the House of Hanover had additional force, from the 
circumstance that it had been previously used on more 
occasions than one. And even in laws, for which the 
plainest style is the most suitable, known terms in prin- 
cipal use must not be hastily changed : thus in the law 
of Crimes the words murder, felony, piracy, &c., are 
retained with evident utihty as regards the effect upon 
the pubhc mind, although they may indicate distinctions 
and divisions not logically accurate. They appeal to the 
moral sanction, affixing a stigma serviceable for the repres- 
sion of crime without adding to the severity of the pun- 
ishment to be infficted on offenders. Hence the British 
Government, who were animated with a sincere desire to 
aboUsh the slave trade, were anxious that in the projected 
treaty with Portugal, slave trading should be denominated 
^^ piracy ;^^ and hence, perhaps, the Portuguese Govem- 

service in Latin is as good among the American people who do not 
understand it, as the criminal law in Latinized words to those who 
may be subject to the penalty, but who do not understand such words. 
The law ought, therefore, to be made, and made known in plain 
English." 

* Burke. 
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meet^ wlioee rdiictanoe to abandon the trade could not 
be dK^uisedy were loth to brand it with that appellation.^ 

It is often necessary or highly convenient to adopt the 
irords used in former acts, &c., although better and more 
ftiiDple might have been chosen. Hence language which 
is wjected to by d cursory readei* of a single statute, may 
be found wheii the circunistance that it was used before 
in a similar case for a similar purpoise, and answered that 
purpose, is taken into consideration, to have been the best.t 
This adoption must not, however, be carried to a servile 
Copying of What has been Written before, without regard 
to whether it id applicable to the subject in hand, for that 
will introduce blundei's and inelegancies in the document. 
An instance of this may be seen in the preamble of the 
act 4 O. 2, c. 26, before stated, the argument in which is 
taken too litersklly from the act S6 Ed. S^ cap. Ib^ and id 
lamely applied to the case in hand. And again where the 
writ of Escheat required the Escheator and Jury to sign 
the Inquisition, and the Inquisition was drawn up with the 
usual testimonium of a deed that the Escheator and Jury 
had interchangeably set their hands aiid seals, when in 
fact they had all correctly executed one document, and not 
the Escheator one> and the Jury another part, as the word 
interchangeably imported, the mistake arose from the 
adherence to an inappropriate form^ and was sufficient to 
cause the Inquisition to be questioned, though not sufficient 
to avoid it4 

In deeds and contracts there are somewhat similar 
distinctions establiidhed. Wills are benevolently inter-' 
preted by Courts of Law, proper Hmplicitatem laicorum^ 
and are good in any language^ in any hand or characters^ 

* Bamngton says it is to be wished that the writers on the Crowd 
law would obJI manslaughter (a word that conveys no precise idea,) by 
the old Saxon word/eA/Ae, (the same with fight,) and which, therefore/ 
signifies what is now meant by the word manslaughter, i. e., the killing 
a man upon a sudden provocation, which occasions a fight or scuffle* 
O&sero., ji. 54* The expediency of such a change is very doubtful. 

t Dr. Bum, in the project for consolidating the Statute Law at the 
end of his " Justice of the Peace,'* says it ought to be laid down as an 
invariable rule to retain as much as possible the identical words and 
sentences of the former statutes, only rejecting what is superfluous^ 
inserting the law as it now stands, and putting the same into a fortH 
more regular, concise, and easy. 

X Waddington's case. Hobart's Rep., 353 > 
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and in letters or figures. Executory contracts^ as article^ 
for a settlement, which are to be more fully carried intq 
effect by other instruments, are also construed with great 
allowance for haste and mistakes. These documents, 
therefore, do not so absolutely require a solemn an4 
precise phraseology as final instruments, and this leaning 
of the courts will justify the Draftsman in the use of 
some well known abbreviated expressions ; but at the 
same time the consideration of cqurts for the ignorance of 
the laity is not to be made the excuse for unsUlfulness in 
the learned professor, and every docun^ent should be 
expressed in a mode which will avoid questions and avail 
agamst opposition. 

§4. — Preference in their use^ grounded qn different parts 

of the same Documents. 

Another distinction is grounded on the part of the docu- 
ment in which the language is introduced. 

In preambles and recitals, a style less formal than the 
enacting is used, ^nd in many cases with much propriety. 
Thus in the decla,ratory acts, which were passed at the 
commencement of the reigns of former sovereigns, the 
Lords and Commons " quitting the dry imperative style 
of an Act of Parliament,^^ make hearty acknowledgments 
of the right of the new prince to the succession, and fall 
to pious ejaculations for the blessing therein received, and 
thence to be expected. In i^ome cases instead of drily 
commanding, it may be proper to use words of a colloquial 
or easy style better calculated to instruct ; fof this pur- 
pose there are expedients, such as charges, notes, instruc- 
tions, &c., which may be inserted '\\\ schedules, and which 
it will be found more convenient and suitable to have 
recourse to, than to lower the style of the bqdy of the 
statute. 

§5. — Opinions of Rhetorical Writers as to the proper 

Legal Style. 

The only directions that the Draftsman can find to help 
him in the difficulties attending the choice of words are 
(hose vaguely given in rhetorical and other writers with 
respect to the legislative or law style, as that it should be 
phaste ^nd simple, or according to Dryden,* ^^ plaij^^ 

* Reliyio Laici, Preface. 
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natural, and majestic/^ or what may be gathered from the 
advice giyen to ethical writers generally, a. that "with- 
out rejecting embellishments which may happen to fall in 
their way, the only excellencies of style which diey should 
seek are precision, clearness, and conciseness, the first 
being absolutely requisite to the successful prosecution of 
inquiry, and the others enable the reader to seize the 
meaning with certainty, and spare him unnecessary 
fatigue.^'* 

If these directions are not sufficiently explicit, (and if 
use is to be the measure, they can hardly be so considered) 
the Draftsman may weigh the words themselves in the 
scales of rhetoric and criticism. Writers on rhetoric 
consider the propriety of words to depend on reason, age, 
authority and usage. The reason of words is deduced 
from their analogy or etymology ; age is required to guard 
against the introduction of ephemeral words, the fugitive 
cant of the day ; authority is to be sought for from the 
best writers in the proper class of literature; and the 
usage must be present, not past, to distinguish the lan- 
guage which the learned speak from that which they have 
ceased to speak. Or if the authority of these writers 
should not appear to be decisive in a question of legal 
composition, he may consult lawyers. Thus, Sir F. 
Bacon,t speaking of the usage which is to expound a word 
in a particular statute, and which, of course, is proper to 
select a word, says it is fortified by four circumstances. 
1. That it is ancient, and not late or recent. 2. That it is 
authorized, and not popular or vulgar. 3. That it hath 
been admitted and quiet, and not litigious or interrupted. 
And 4. When it was brought in question it hath oeen 
affirmed yt^fiao eontroverso. Whatever information these 
remarks on style or qualities of words convey, is applica- 
ble to the words used in the expressing of ideas by simple 
designation or any other means, and also to their construc- 
tion in sentences, and having found place here, they will 
not hereafter be repeated. 

§6. Precision and Conciseness. 

With respect to the attributes or qualities of words 
adapted for simple designation — precision, and conciseness, 

* Austin on Jurispradence, p. 82. 
t Argument on the Jurisdiction of the Marches. 
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or brevity ; predsion is opposed not only to inaccuracy, but 
to prolixity, or tediousness in the composition, to tautology 
or the neecfless multiidication of synonymous terms, and to 
verbosity or the superfluity of terms of any kind ; and con- 
ciseness is here applied to particular terms, and opposed 
to inoonyenience of length, a defect, which has not yet 
acquired a distinct name. Instances of all these defects 
are very numerous — ^thus bf the words in the preamble of 
the statute, 31 H. 6. cap. 1 (Cade's Rebellion.) ^ stirring 
rebellion and insurrection, and robbery, slaying and spoil- 
ing of people,^' more than one-half might be spared. And 
the enactment that ^ his tyranny, acts, feats, and false 
opinions, shall be yoided, abated, adnulled, destroyed, and 
put out of remembrance for ever," abounds equally with 
vain repetition. 

Modem statutes are much more chargeable with the de- 
fect of verbosity than ancient ones, but it does not appear 
necessary to subjoin examples taken from them; and 1 take 
this opportunity of stating that it forms no part of my plan 
to expose the defects of statutes, ancient or modem, 
or at all to criticise them, except with a view to furnish 
examines or illustrations of rules or remarks. The ob- 
scurity of laws is an old subject of complaint ;* but 1 do 
not see how it can be removed by casting ridicule pro- 
fusely and indiscriminately upon laws and lawmakers, and 
the extent to which this has already been carried by others, 
has pretty nearly exhausted the patience of readers, if not 
the subject itself. Such genersJ charges prove nothing, 
they have evidently exaggerated the defects which do exist, 
and according to rules of argument are fairly met by flat 
denial, from which nothing is elicited. 

But to proceed with the main subject, by conciseness, it 
is not meant that the term must be one word only, for 
many well known terms or phrases consist of several 
words; -but the term should be of very few words, for 
there is great danger when the phrases are not exceedingly 
well known, or the train of words is long, that confusion 
will be produced in the grammatical relations of the sen- 
tences into which the long term enters; cmd in any such 
case the definition or substitution of less cumbrous, 

* See tbe Statute of York, 13 £d. S., tixe Statute of Uaury 37« H, 8, 
cap. 9# aad tiie Statute Book iMMfm. 
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though perhaps less known, words is preferable. Thus> 
in the late Inheritance Act 4 and 5 W. 4., the term 
" person through whom another claims," is adopted and 
faithfully carried throughout the act. It consists of very 
plain and intelligible words, but it is objectionable on the 
above ground, and another shorter term might have been 
substituted for it with advantage. 

§7* — Propriety cmd Intelligibility. 

With fespect to the quality of style, propriety, this \tk 
^opposed to viilg&t and undignified, to figurative and florid, 
^nd to new and unauthorised, expressions. In the statute 
6 H. 4, cap. 1, the expressions "horrible mischief and 
damnable custom introduced ih th^ Court of Rome,'^ are 
used where a simple naming of the custom would hav6 
been much better. In the statute 31 H. 6, before 
Noticed, the terms "most abominable tytant, horrible, 
odious, and errant false traitor," are unbefitting the legis- 
lature, and the word ^^ traitor^^ itself was sufficiently cha- 
tacteristic. With this defect the ancient statutes are mor6 
chargeable than the modem. This principally arises from 
■a more just conception of the nature of legislative acts 
having been arrived at. When statutes Were supposed to 
-emanate froYn the royal authority only, they Were made to 
tjonvey adulation ill the shape of addresses* from the other 
branches of the legislature, or to record the cogitations of 
the royal breastt and being often founded on the petitions 
tif the Commons, o^ other palrties, embodied the declama- 
tory language of those documents. Again, the rhetorical 
^flourishes in the statute of 1 Ed. 6, cap. 12, (treason) 
betray the pedant, and the preambles to the sYirgeon^s acts, 
3. H. 8. 5., H. 8., cap. 6, show tha;t they Xvere drawn by 
personis of that profession ; and th^ modern improve- 

*^ Statutes lof 'will& atid sta^tes of H. 8, passim. 

^ Ordij^atio Forestse 34, Ed% 1-., and see the Acts of H. 8, agsdn and 
tjfrarticularly the Act of lihe Six Artitles 31. H. 6, cap. 14, and the Act 
^r new Bishoprtcks, cap. 9.> the first draught of the preamble df 
Vfaich, says Burnet, (History of Reformation) he had seen all writtea 
Nvith H. yiii.'s own hand ; and indeed (Burnet adds) he used extraor- 
dinary care in cori'ecting Iboth Acts of Parliament lemd ProclsBLmatioii^ 
with his own hand. All papers in matters of religion that were s^ 
*okt by ptfbHc authoi ity in this reign were revised by Him, 'and in 'ta^ta^ 
jj^kides tei^e Hsorrectioiii are to be «eeii with h¥h own ^nd^ *&Ok 
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ment in style is ih Home measure to b^ attributed to the 
practice of employing legal assistance in drawing laws^ 
It is not, however^ to be supposed that puerilities of 
'flippencies are entirely eradicated from the law style, or 
that cautions may not usefully be given against tiiis fault.* 
The remaining quality of words of simple designation — 
the being easily understood, appears not to require any 
explanation, except to repeat tnat it, as well as preci- 
<8ion and propriety, is referrible not so much to the Drafts^ 
man as to the minds of his readers. 

§8. — Rules. 

From the foregoing distinctions and considerations a 
few rules may ht collected. 

1. — ^Words which are precise should be preferred to 
those that are loose or indefinite^ although the former may 
be technical and the latter popular. Exceptions: — Re^ 
pulsive technical terms should be discarded or translated : 
for example, the terms ^^ en ventre sa mere^^ '^ cestui que use. 

2. — ^The words and phrases used should, as far as pos- 
sible, be intelligible to the laity as well as to lawyers^ 
When there is a choice of names to express the same idea, 
"and both are equally precise and proper, but one is popular 
and the other technical, the popular should be preferred^ 
Thus the vernacular expression " married woman ^' should 

* To give a modern exatnple, stat. 3, W. 4, c. 9* " Whereas in the 
month of March, 1821, a society Was instituted for the charitable relief 
6f sick and distressed seamen of Ul nations in the port of London, 
"(who at that time were Very numerous tn the metropolis,) and for the 
providing them with medical and surgical aid, lodging, support, and 
clothing, until convalescence and until employment should be again 
found for them in their meritorious calling, which Society fias been 
supported by donations, ^c. And the said society have been th^ 
means of relieving upwards of 23,000 sick and distressed persons, and 
'^f either obtaining them employ or of restoring them to their friends, 
many of whom might otherwise have perished ; and the said society 
ieure, &c." This specimen also abounds with grammatical blunders, the 
Episode (who at that time were very numerous in the metropolis,) is 
improper, the term metropolis is a departure from the former temr, 
and the reference to a past temporary case is a bad argument for a 
perpetual law. In one line, the collective noun, society, is joined to a 
Verb in singular, and in the n^xt line to a verb in the plural. In one 
part the word " employment," and in another " employ" is used ; 
^' obtaining them" is used elllptically, instead of obtaining for them*^ 
and the relative, many of whom, &c., refers to friends, instead of sicl^ 
Ipersofis s the gproviding them >sh«uld ^ad the tproviding of them. 
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be preferred to tbe harsh law French term feme cavertCy 
wfaich^ however, is used in the recent Act for abolishing 
fines and recoveries. ^^ Husband ^^ should be used instead 
of " baron;'' *^ minor " instead of ^^ infant;'' ^^ unmarried 
woman" instead of ^^ feme 9ole!^ 

3* — ^When there is a choice of names to express the same 
idea, and one of those names is equivocal^ that is, is also 
used as the name of any other idea, while the other is 
confined in its application to the idea to be signified, the 
latter should be preferred. Thus the words, disposition, 
observation, verity or truth, justice, witness, neglect, poUcy, 
admission, ficc., comprehend the meanings given to the 
words disposal, observance, veracity, justness, testimony, 
negligence, polity, admittance; but as l^e words of the 
latter series are not equally ambiguous, they should be 
constantly preferred to the former whenever the meamngs 
which they more appropriately bear is sought to be ex- 
pressed. Exception: — From this rule it must not be 
inferred that where a thing has acquired a specific and 
appropriate designation it is to lose it, because that desig- 
nation happens to be an equivocal term. The terms 
^^ jusdoe of the bench " and ^^ justice of the peace " must 
still be used ; altiiough '^ magistrate " in the one case and 
^^ judge " in the other mi^ht seem as accurate a designation* 

4. — ^Words must not be inserted as of course, that is 
without consideration had to their operation and effect, in 
die particular case in hand. For example, the term 
^^ credible witness " is used in penal acts to signify that 
though the testimony of witnesses must be positive, their 
worthiness of belief is to be weighed in court, and hence 
it was misapplied in the statute of Frauds to witnesses 
attesting wills, a private transaction, with no means of 
judging of their character. 

5. — ^AU words and expressions which, according to legal 
usage, either have no precise meaning, or have a meaning 
different from that which the Draftsman wishes to express, 
or which involve a contradiction, should be dismissed. 

If a term should appear to require addition or con- 
traction, if it be not in itself intdligible, if it be of an in- 
convenient length, if it be new, if it be fipmitive and used 
in a secondary sense not fully received, it is not a case of 
simple designation, but will require to be treated in some 
of the modes h^neafter pointed out. 
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Thb writer is now supposed to have examined the voca- 
bulary, and failed to discover a term of simple designation 
for the conception of the thing or collection of things 
constituting the idea he wishes to commimicate. It may^ 
perhaps, be one among the few 

§ 1 . — OccaHons for New Words, 

A language which is in daily use cannot be preserved from 
innovation ; the Norm of talking is a fluctuating rule, new 
terms are often required, and old ones become unneces- 
sary, and thence obsolete. From this flux of speech, law 
language is not exempt, though from its being ^nerally 
recorded in written characters it is not liable to it to the 
same extent as other kinds of language. It is convenient 
and usual for writers of every class, particularly the scien- 
tific, to fecilitate the progress of this change, and to extend 
and improve language, in order to aid in the conception 
and distribution of tibie matters which are the subject of 
their writings. The new terms which they require in 
science the writers have been used to derive from Greek and 
Latin roots ; and indeed, comparatively few additions have 
been made to the language from other sources. Le.gaL 
matters stand equally or more in need of improvement in 
nomenclature ; but tnere is this peculiar difficulty that the 
privilege of introducing new foreign words is not admitted 
in practice, and would be of litfle avail if it were ; and 
there is no greater liberty of making new words from 
English roots in this kind than in other kinds of literature. 
For this distinction there is, however, sufficient reason. 
In the physical sciences when a new nomenclature, or 
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system of new names is suggested, it is submitted to the 
judgment of the public ; if it should be well received, the 
good reception is commonly to be attributed to its intrinsic 
merit; if the system is deemed mischievous or imneces- 
sary, it sinks into the contempt which it deserves. But 
with respect to the innovations of the legislator in Ian- 
^age, there is no discretion of accepting or rejecting them ; 
if he commands, he must be obeyed, and he is armed with 
authority to secure obedience. For him to adopt a new 
communicating medium would be to imitate the tyranny 
of Caligula, who wrote his laws in so small a character, 
and placed them in so high a position, that they were 
illegible to his subjects. Extensive alterations in language 
are out of the range of the legislator's wise discretion, and 
are, in fact, beyond his power.* And if this be the case 
wifli the law maker, much more is it the case with the 
Draftsman, whose business is subordinate and servile, and 
who has only to put together for communication the terms 
formed and fashioned to his hands, and rendered determi- 
nate by usage and repute. 

Still there is no escaping from the occasional necessity 
of introducing new words, and there is often great con- 
venience in employing, and oftener great temptation to 
employ them. With reference, however, to the circum- 
stances which impose this necessity or justify the assump- 
tion of the liberty of coining words, very little specific 
instniction is to be had from critical or legal writers; their 
opinions are at variance on the point, and their practice 
differs as widely as their opinions. Sir Matthew Hale 
used several new terms in his writings; Sir E. Coke 
and Blackstone hardly any ; Preston and Sugden, none. 
The writings of Benthamf abound with new terms, few 

* By the Statute 36 Ed. 3, stat. I, cap. 2, (purveyors,) it was 
enacted that the heinous name " purveyors'' should be changed, and 
named " buyer ;" and the word " achatour or buyer" is used through- 
out the chapter accordingly. But the word "purveyor" never was 
discontinued ; it is found in subsequent statutes sometimes alone^ 
sometimes with buyer, and now seems to have risen into good repute, 
though in a somewhat different sense. So by 15 G. 3, cap. 33, it is 
enacted that the house called Buckingham House shall be accepted in 
law, deemed, reputed, and called the " Queen's Royal Palace," but it 
has ever been ccdled Buckingham Palace. 

+ " He,*' says Bentham, " who, in any branch of art and science^ 
is resolved not to have anything to dq with new words, resolves by 



§1.] OCCASIONS FOR NEW WORDS. 33 

of which have got into repute. ^^ International/' ^^ trust- 
worthiness/' &c.^ are among the few that have been 
received. Some of them^ as ^^ forthcomingness/' are ex- 
pressiye^ but the majority are harsh, many of them imne- 
cessary, and several, as ^^ judge-made" (law) imply false 
notions. On the other hand. Professor Austin,* a much 
more exact and cautious writer, introduces but few new 
terpcis, and those few are easy to be understood. 

The occasion which constitutes the chief necessity for 
new words, is where objects or ideas occur for which there 
are either no names or none but what are likely to mis- 
lead. It is seldom worth while to use received words in a 
new sense without making them undergo some changcf 
And the use in their original form of foreign names for the 
new objects or ideas, notwithstanding the usual distinc- 
tinction of type disfigures the language. If new names 
are indispensable, and the foreign terms the most apt, 
there can be no vahd objection alleged to their being made 
to assume the English form ; and it is for the author who 
first uses them to fashion them accordingly. The innova- 
tion in the language caused by bringing in foreign words 
without imposing the condition of change, is in reaUty 
much greater than that arising from the transforming of 
them. If a word be first used under the circumstances 
above stated, it is likely to continue to be used, and to 
become part of the language ; it is better, therefore, that 

that very resolution to confine himself to the existing stock of ideas 
and opinions^ how great soever the degree of incorrectness, imper- 
fection, error* and mischievousness may in those ideas and opinions 
happen to be involved." 

* Mr. Austin, in the outline appended to his work on Jurisprudence, 
has the following observations : " Newly devised names, however 
significant and determinate, commonly need as frequent explanation 
as the ambiguous but established expressions which they were intended 
to supplant. And newly devised names are open to a great incon- 
venience, from which established though ambiguous expressions are 
completely exempt. They are open to that indiscriminating yet over- 
whelming ridicule which is poured upon innovations in speech by the 
formidable confederacy of fools : who, being incapable of clear and 
discriminating apprehension, cannot perceive the difficulties which the 
names were devised to obviate, though' they know that their ears are 
tingling with novel and grating sounds.'* 

t The advice and direction of Mr. Butler, given in his argument in 
Cholmondeley v. Clinton, 2 Jac. and Walk, 52 : " Let us not quarrel 
about words. Let us fabricate a word if it expresses the idea." 
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it should at once undergo the process of naturalization, 
appear as one of the natives divested of its foreign garb, 
and be qualified to combine readily with the common 
particles in the formation of compounds and derivatives; 
It is true that the word will at first appear more uncouth 
in its new than in its pristine shape ; but this will wear 
off in time, and it would serve as a wholesome check 
upon the introduction of words, which the illicit and 
secret process above mentioned, too much facilitates. 
The occasions which render new words convenient are 
where the established names of, or ways of expressing 
(whether by one word or several) things or ideas, labour 
under more than one of the defects to which words are 
liable, as that they are so equivocal as to confuse the un- 
derstanding ; so cumbrous as to clog the composition ; or 
so barbarous and harsh as to offend readers of all classes 
and tastes ; or are open to one of those defects in a very 
grievous manner. And with respect to the temptations 
which beset writers, particularly young ones, to coin words 
which they deem more apt to express their meaning than 
any that come to their minds, they are not only strong 
and frequent, but so subtle and diversified that they cannot 
be anticipated, and of course specific defences cannot be 
provided against them. 

§2. — The Formation of New Words. 

Considering the extent to which the practice of intro- 
ducing neologisms into the language has been carried, it is 
strange that the art or best mode of doing it has not been 
better studied than it has been. Our great end being 
precise communication, we shall direct our attention to 
conjugation and compounding in the established way, 
which appears to be the best adapted to attain that end,* 

* The labours of the Grerman neologists, in developing the resources 
of their own language, are well known, and notwithstanding the 
reproach occasionally cast on them, appear to have been of great use. 
The German tongue possessed no greater capabilities of extension 
within itself than the English, and yet while the German has assumed 
a uniform structure susceptible of addition and improvement, the 
English is a medley of the languages of all nations, and every addition 
made in the usual way increases its inelegance.Under the guise of thus 
enlarging the " oopta verborwn" more barbarisms have been introduced 
into the language than would have come from the ignorance and mis- 
takes of the vulgar, or the simplicity of children, if the business of 
making new words had been committed entirely to them. 
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and particularly note those formations of which there is a 
series of examples to be given^ botli in ancient and modem 
times, leading to the inference that words now formed by 
*a similar process, may be likewise received. And as imi- 
tation is contemplated, only those formed words that seem 
worthy of imitation will be noticed. With this view it 
will not be requisite to state anomalies of language which 
only form exceptions to rules, and which it is not desirable 
to increase. In many cases, however, it is not easy to 
pronounce which is the rule and which the exception, and 
if the senses given for some of the following formations 
should not be deemed the most usual or not more usual 
than others, it is not to be wondered at, for the system of 
English inflection is not a regular one, and difference of 
termination is by no means an indication of difference of 
sense. 

The most significant and usual conjugates and com- 
pounds, and other variations of form which words admit, 
will be considered in the follo\nng i^der: — 1. The formation 
of new names by suffixes oti old, and their subderivatives. 
— 2. The formation of adjectives, and their subderivatives 
in Uke manner. — 3. The formation of verbs. — 4. The 
formation of adverbs. — 5. Common prefixes.^ — 6. Tii . 
jimction of words by the hyphen. And to point out the 
languages with the words derived from which, the affixes 
wiU coalesce (being for the most part those of their origin), 
marks for English, Latin, and Greek, will be annexed to 
them, but affixes ori^naUy French are in law language so 
completely naturalized to the English that no distinction 
between them can be made. 

1 . — Ion, (Lat.), this ending gives various modifications of 
meaning, the most common is that of reference to an act, 
as expectation, the act of expecting. In advowson, more 
regularly advowtion, the thing is named from the act. 
Hence occasionally come names of agents, as from posses- 
sion, possessioner;* also adjectives, ending in " at or ary,^^ as 
conditional, reversionary; whence adverbs. Ant, ancy, 
ence, ance, ince, (Eng.) signify the effect, as avoidance ; 
and often times the subject, as expectancy, the thing 
expected. Hence sometimes names of agents, as from 
incumbrance, incumbrancer. Ment, (Eng.), commonly 

• Statute 22, H. VIII., cap. 3. Plumted Marsh, 
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annexes the notion of effect produced^ or the act or 
thing producing the effect, as settlement, adjournment ; 
hence adjectives in *^al'' and ^^ary,^' and thence ad- 
verbs. Ure (Eng.) does not give an abstract sense in 
law so frequently as in other writing; thus jointure is 
used for the provision of livelihood settled for a wife on 
marriage, whence jointuress. Many of these have negli- 
gently passed into the commoner termination er, as 
cessure, now written cesser ; from some few of this forma- 
tion, come adjectives and adverbs, as conjectural, conjec- 
turally. It would be better to make future additions of 
this Kind in the more ancient form ^^ ure.*' Al or el, 
(Eng.) the same as " ment,'^ as estoppel, espousal. Ue, a 
few words end in this ; they are derived from the Latin 
or French, as detinue, residue. 

Or and ee, or y, (Lat. and Eng.) — ^Words ending in " or*' 
and " ee'' are used to signify agent and recipient respec- 
tively, as vendor, appointor, vendee, appointee. The latter 
form is taken from the French past participle, and be- 
coming a substantive has the great advantage over the 
English past participle of admitting number. New words 
in these forms are received without much difficulty. 
Lessee, donee, vendee, and assignee, are used in the Act 
1, Ed. 6, cap. 3, s. 8. Disponee, or the party to whom a 
disposition is made, was used by Lord Langdale, M.R.« 
Proceeding upon this established formation, it would have 
been better to have used the term asauree as a noun than 
assured. The plural ^^ assureds," as given in the policies 
of Assurance, sanctioned by the legismture 35 G. 3, cap. 
63, is a barbarism ; " assured parties'' should have been 
used if ^^ assurees" were deemed inadmissa^le. ^^ Or" is, 
for the most part, a masculine termination,t but those 
words which have no variation for the other sex may be 
made common to both genders by changing ^^ or" into 
^^ er," as visitor into visiter, m. and f,, if they appear to 
require it. Words in ^^or" are not well turned into 
verbs: to doctor, to tutor, are improprieties. 1st and 
ary (Lat.) have a personal meaning:, as papist, accessary. 
And, end (Lat) si^ the thing, ^spec^i^ which an ad; 
is to be done ; dividend, deodand, prebend, have all 

♦ Stabbs t;. Sargon, Trinity Term, 1837. 
"t"' DisseiBoress h used by Littleton and Coke, fol. 357 b. 
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acquired special significations,* and heinscsscmid (the in- 
heritance to be divided) is obsolete ; the personal formation 
from this is '^ ary/' as prebendary. In tins way dkndendarp 
might be formed. Aob^ (Eng.)^ most commonly annexing 
tile idea of dues or recompence^ as wharftige ; hence names 
of agents, as auhiager. Ship, (Eng.), conveying the 
notion of office. Hood, Dom, (Eng.), that of state or 
conditicm. Ry, cry, ory, (Lat. and En^.) commonly im- 
]K>rtiiig place, district, works or building, as chapelry, 
refinery, factory ; sometimes profession, as papistry. 
Besides the above common 4;enMiiatioQs there are some 
others of English idiom, 6filiae»ly in great request in law 
writing, but now obsolete : MoTfi, meeting, as swairanote 9 
Wit, fine or mulct, as bloodwit^ Ward, an officer, as 
woodward ; Wick, a distffet, tus QbuUiwick. 

2. — ^The participles express quality and attribute, actively 
and passively taken ; and adjectives, and sometimes pre- 
sent participles, the same things in the neuter or middle 
v<Hce.t To form adjectives, the most ancient Engtish 
termiiiations are Ful, some, ish, like, &c. Ous, ant, ent, 
are not so ancient, coming through the French, but uniting 
witii English words, as mischidT, mischievous, anciently 
mischiefuLL More modem still are the Latin al, ic, ical ; 
iFic having the power of making ; ive having an active 
force, but not in action. Able, (Eng.) ible, (Lat.) signifies 
potential Quality passively, whence substantives iil ^ bility,^' 
and wlveros in '^ Uy.^ Less, denotes privation, whence 
abstract substantives in ^^ ness^' and adverbs. Adjectives 
in ^^ ic, ant or ent, al, ive,'' are often used as substantives, 
ais in the case of these two words themselves, for noun 
substantive and adjective, agent, rustic; and some with 

* When, however, a church hell moved to the death of a person, it 
was urged, with a play upon the original meaning of the word, that it 
could not he a deodand being already deodate. T. Raym, Rep, Q/. 2 
Siderfin, Rep, 204. 

t To illustrate some of the distinctions in the senses of adjectives, 
the reader may be referred to the interpretation put on words by the 
Courts in actions of slander. To call a man a " thieoing rogue" was 
actionable, because it imports an act done ; but he might be called a 
"thievish rogue" with impunity, because that implies that he had 
merely an [inclination to steal. 2 Siderfln Rep., 373. Every kind of 
adjective, however, was not so mildly construed. The reproaching 
another With being a " traitorly or traiterous knave," or " a bankruptly 
rogue«" was actionabte. 1 Levim Rep,, 90. 
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a little alteration from passing tihrough a French medium^ 
as caitiff^ cattivo^ (Ital.), chatif^ (Fi^O? plaintiff. The par- 
ticiples and nearly all adjectives ending in ^^ ful, some^ 
ish^ ous, ic^ ive^ ible^ able/' make abstract substantives 
by the addition of " ness /' ive also becomes ^^ ity'^ for 
substantives; ant or ent is turned substantively into ^^ ance 
or ence/' as evidence^ whence adjectives^ as jurisprudent 
tial^ evidentiary. Atb^ ite^ ute^ (Lat.) from the passive 
participle^ and thence used substantively^ to signify the 
thing clone, as statute. Hence substantives in ^^ ation/' 
and without change, regular verbs and participles, and their 
subordinate formations, as confiscate. Adjectives in ^^al^' 
form substantives in ^^ alty or ality'' of various meanings, 
as personalty, realty, temporalty, temporality,* importing 
the things or persons collectively. 

3. — ^Verbs are formed from simpler words, not only by the 
prefixes hereafter-mentioned, but by the terminations bn, 
Uy, ize, (signifying growing or making) and some otiiers. 
And modifications of the meaning of simple verbs are ex- 
tensively caused by using after them, somewhat in the 
way of particles, prepositions and adverbs. Of this kind 
of phraseology there are fewer examples in the tech- 
nical than in the popular style. It is exceedingly irregular, 
and appears rather to abound too much in tiie language 
than to need further extension. 

4. — ^Adverbs are sometimes formed from substantives, 
as from week, weekly, and so the new word fortnightly ; 
but commonly from adjectives and participles, as before 
mentioned, by adding ly. Thus they admit of increase 
freely ; Firstly is quite a modem word.f Manner is con- 
veniently signified by the termination wise or ways, as 
bookways. Line of direction by ^^ wards.'' 

5. — nefixes to words intended to modify their senses 
are susceptible of more arbitrary adoption than termina- 
tions. They have continually, in ancient and modem 
times, whenever occasion appeared to require, been affixed 

^ In the Prior of Leeds case, 20 H. 6, 13, Ne^vtob J. is reported 
to have said that the convocation could not bind (according to some 
editions of the year books,) la temporality, that is, temporal matters ; 
or according to the more ancient editions le temporalty, that is, temporal 
persons, a divarication upon which an argument was raised in the 
famous case of MiddJeton and Croft» Rep. temp. Hardwicke, 332. 

t Bishop Wilkins uses this word. PhUowphical Language, 
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to words of all classes, and the new words have speedily 
been incorporated into the language. Such are anti, with 
for or gain, (signifying opposition) ; ante, above or fore, 
(precedence) ; super, up or over ; infra sub, down or 
under, (position) ; post or after, (sequence) ; re, (repeti- 
tion) ; en or em; extra, or out, (exclusion^; inter, or within; 
mal, or mis, (mistake) ; dis or de, (undoing) ; im, in, tm, 
(contrariety or privation); bi, semi, or half (division.) Thus 
disherison and disheritor are used in the statute of 
vouchers, 20 Ed. 1 ; to disimpropriate a church, is used 
by Bacon; disfranchise was first used, 14 Car. 2, cap. 31. 
Tlie prefixes to nouns and adjectives, — ^non, quasi, self, vice, 
&c., are used with still greater latitude. Non is a con- 
venient form of making a negative, as non-plevin, used in 
the statute 9 Ed. 3, cap. 2. Non-preedial apprenticed 
labourers, used in the Slavery abolition act, 3 and 4 W. 4, 
cap. 73. Quasi signifies an analogon, for instance, acts 
by which strangers and wrong doers get possession of the 
benefit of a trust, and by which they place themselves in 
situations analogous to those of disseizors, abators or 
intruders, have been termed ^tton-disseizins, ;tMm-abate- 
ments, and gi^o^-intrusions.* 

In simple words the variety of form, in English, is so 
great as to defy reduction to any convenient order or 
system; all that can be here said is that new primary 
words, that is, words having no derivation from or affinity 
with others belonging to or received into the language, 
should be so modified as that they may, if possible, 
seem properly to belong to it. Several Greek and Latin 
words ending in "m, ma, on, us, ax,'* &c., have been 
admitted with littie or no variation : M, as norm, a rule ; 
whence schism, the personal noun, schismatic, and adjec- 
tive, schismatical ; stigma, which might have been written 
stigm, in the same manner as schism; On, as etymon, 
and formerly synonymon; Is, analysis; Us, as status 
(condition) ; conspectus, which might have been written 
conspect ; prospectus, which might have been spared by 
giving another sense to prospect; animus, syllabus, &c. 
Of these words some have crept in unawares, and others 
having been originally used in their native form, through 
carelessness, or the dislike of those who first used them 

* Butler arguendo, 2 Jac. and Walk., 52. 
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to appear to coin words^ have become fixed therein beyond 
the control of succeding inters. 

6.— The practice of joining two or more words by 
means of the hyphen, is so free as hardly to admit of any 
rules or restraint ; and so common as to need no illus- 
tration. The usual way is to prefix a word indicative of 
the character of the thing meant, to some more general 
term which includes it ; and this junction is made and 
unmade so readily as scarcely to come within the notion 
of making new terms. But it not seldom happens that 
the combination becomes so appropriated to its complex 
idea that the general term alone will no longer include it. 
In such cases it would be well if the hyphen could be 
dropped, and the combined words look and read as one 
word. With respect to the order of the words conjoined, 
the word of distinction should be prefixed to the more 
general term, as book-land^ that kind of land which is 
nolden by charter or deed ; land-books^ such charters or 
deeds as give or convey land; peace-maker instead of 
make-peace; profit-taker, used in the statute 22 H. VIIL, 
cap. 3., and justly preferred to the law term " pernor of 
profits.'' The proper termination or suffix should be put 
to the last of the words joined, as er to signify an agent ; 
thus, purse cutter instead of cut-purse. 

Very similar to joining words by the hyphen is the 
convenient practice of using names adjectively without 
the mark of junction. In former days adverbs were 
sometimes used adjectively; thus, in the preface of James's 
Translation of the Bible, we read ^^ their everywhere 
plainness," so *^ thy often infirmities,'' in the Epistle 
to Timothy ; *^ our seldom virtues," in the writings of 
Bishop Hall. For expressing quality, &c. adjectively, sub- 
stantives are inferior to adjectives in one respect only — 
namely, in wanting the characteristic adjective terminations 
to consignify that the idea which they express is to be 
added to that expressed by the names to which they serve 
as adjuncts. The hyph'en put between them would de- 
note that the two nouns make one complex term in the 
same way as substantive and adjective, and would there- 
fore supply this want; but the practice would obliterate one 
mark of distinction of compound terms. If their conjunc- 
tion were made more intimate, as suggested in the last para- 
graph, this alteration might follow without inconvenience. 
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Feud 



Devise 



Trust 



By taking the words feud, devise, trust, and settle, we 
may obtain a synoptical view of several of the above 
formations, made on the first word after the Latin model, 
and on the others after the English. The verbs admit the 
nsual conjugates, and there are some adjectives, as ^' feudal, 
feal,'' &c., not noticed. 

The concrete \ 
thing .. / 

Thesubjectofit Fief 

Tlie person \ 

creating it J 
The receiver 1 

or patient j 
The act ofl 

creating . J 

The Verb . . 

The Instru- \ 
ment . J 

Quality 1 
passive & V 
protential J 

Office or \ 

Junction . J 
To indicate "I 

association j 

** Privation 
" Repetition 
** Subjection Subinfeudation 
The Institution Feudalism. 

It is unnecessary to point out the words required to 
complete the conjugation of the above words in the 
various forms above mentioned, or to supply other forms 
in which they are all deficient. Communication has been 
effected long, if not well, without them, and any one who 
should attempt thus to produce symmetry or uniformity 
in language, even if he succeeded in pleasing himself, 



Fief . . 




• 


Trust-estate 




• • 




Devisor . 


Trustor* . 


Settlor 


Feudatary . 




Devisee . 


Trustee 




Feudationf 














Devise . 


Entrust . 


Settle 






• 


Trust-deed 


Settlement 






Devisable 






Fealty . . 




• 


Trusteeship 




• • 




• 


Co-Trustee 




• • 

• • 




Undevised 


• • • • 


Unsettled 
Resettle 



* €€ 



It will be perceived that I have coined a new term, ' trustor,' by 
which is meant the person trusting, whether it be by creating or 
taking the benefit of the trust, as opposed to trustee, the person 
trusted. It is warranted by the structure of our language, and recom- 
mended by its expressiveness. I should not, however, have attempted 
the innovation, but for the uncouth Norman phrase, cestuique trust, 
utterly unknown beyond the legal pale." Humphreys, Observations on 
the Law of Real Property, first edition, p. 308. 

+ Cowell's Interpreter. 

G 
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which ought to be no easy task^ must indulge no hope of 
satisfying others who seldom approve of novelties in 
speech. Upon no part of a work is it so likely that 
" malignity will fasten '^ as on new terms ; and I hardly 
know whether the above humble attempt to trace the 
progress of common formations may not be deemed 
worthy of reprehension. 

§3. — Rules. 

The following rules and cautions may be given : — 

1. — ^The received vocabulary should be thoroughly 
searched before it is allowed to be a case for a new wora. 

2. — ^The advantages of the new term should be severely 
scrutinized before the adoption of it ; and the writer be 
fully satisfied that it will clearly express the idea meant to 
be signified. 

3. — ^Where it is a case of absolute necessity to have a 
new primary word, and an apt one of foreign extraction 
occurs, it is better to give it an English dress than to use 
it in its native form unaltered. It will be remembered 
that new words which have no derivation from or affinity 
with any other in the English language, can scarcely ever 
be useful for facilitating commimication. 

4. — ^Mere changes in the names of concrete, (particularly 
of physical) objects are seldom expedient. Thus the legis- 
lative changes in the law style were supposed to involve 
the change of the names of writs and processes, but the 
new appellations were found to be so ridiculous, that 
exceptions were afterwards made for those cases.* In 
every case of change it should be seen that the new term, 
which is proposed to supplant the old, has all the qualities 
calculated for a word of simple designation (except that 
of received acceptance). 

5. — In compounding words, the parts should be known 

* The Statute 36 Ed. 3, st. I, cap. 15, which prescrihes that plead- 
ings be spoken in English, did not contemplate an extensive change of 
names. It provides that the laws and customs of the realm, terms and 
processes, be holden and kept as before had been, and that by the 
ancient terms and forms of counting no man should be prejudiced, so 
that the matter of the action be fully showed in the declaration, and 
in the writ. The 4 6. 2, cap. 26, directed a sweeping change from Latin 
to English to be made, as before mentioned, but soon afterwards by the 
6 6. 2, cap. 14, the legislature allowed technical names of writs, and 
process to remain. 
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to have the import intended^ and the formation be made 
in analogy to others; thus the particle should not be 
taken firom a different language when a compound may 
be formed purely from one, as in the New York ReyisecL 
Statutes,* where the word semi-*weekly occurs when half- 
weekly would have been purer, and in analogy with half- 
yearly. 

6. — ^When a substantive is uised adjectively, it may 
often conduce to distinctness to join it to the principal 
substantive by the hyphen. 

* Part I. Title— SUte Printer. 
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OF INTERPRETATION AND DEFINITION. 



§1. — Nominal Explanation. 
§2. — Disiinciion of Senses. 
§3. — Real IkfiniHon. 
§4. — Arbitrary Interpretation. 



§5 . — Substitution. 

§6. — Marks for Defined Temu. 

§7. — Rules. 



Under the supposition that for the designation of the 
idea intended to be communicated, the writer feels the 
want of simple words, we have already considered the 
case in which the fittest words that occur to his mind are 
new, and to which, therefore, (although their formation 
may in some degree indicate their meaning) it is proper 
to assign express significations. We now proceed, under 
the same supposition, to the cases in which the words 
proper in every other respect are not easy to be imder- 
stood, but require explanation or rendering in more familiar 
terms; or are equivocal, and require distinction of the 
senses in which they are used ; thence to those cases where 
the idea which the words import is va^e and unsettled, 
and requires denomination and definition ; and to those 
cases where the proper words are so cumbrous and long 
as to render the substitution of a term of more convenient 
dimensions an object worthy of consideration. 

§1. — Nominal Explanation. 

For the accommodation of the unlearned who are to 
read and obey laws, it has been usual where the writer 
perceives it to be impossible at once to speak plainly and pre- 
cisely, to prefer the precise terms, and explain them at the 
place where used, or at the beginning or end of the docu- 
ment. This is analogous to the placing in an elemen- 
tary reading book before or after each lesson an expla- 
nation of the hard words employed therein, in order to 
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save the learner the trouble of referring to a dictionary. 
In neither case is any change supposed to be made in the 
signification of the words; that wliich is given is that 
which is commonly accepted. Of this practice there 
are numerous examples in the statute book; thus in 
the St. 3, H. 8, cap. 15, the Draftsman having used the 
term ^'the Eang's Natural Subjects/' adds '^that is to 
say men, women, maidens, and children, bom within this 
realm of England,'^ which certainly could leave no doubt 
as to the idea of a Subject, unless it were whether male 
unmarried youths were included within it. 

The above is the case of technical terms requiring ex- 
planation for the benefit of those who are not lawyers. 
The converse of this sometimes happens ; terms of other 
sciences, businesses, or - professions, require to be ex- 
plained in laws for the benefit of lawyers and common 
readers who may be expected to have to interpret or obey 
them. Thus when the Act 10 and 11 Wm. 3, chap. 25, 
sect. 10 (Newfoundland Fishery), provides that '^ every 
master shaU have in his ship's company every fifth man a 
Greenman ;'' it is very properly addec^ ^^ that is to say, 
not a seaman, or having been ever at sea before ;'' for the 
term, doubtless well imderstood by persons in that line of 
life, would have been obscure to others. So where by the 
usage of trade the true meaning of words has been per- 
verted, it is stiU more important to remove the gram- 
matical difficulty by express declaration ; * but this con- 
sideration more properly belongs to the next section. 

In nominal definition, a sjrnonym will often serve, when 
the idea has more than one name. 

§2. — Distinction of Senses. 

When the fittest terms that a writer has at command 
are equivocal, that is, used in senses varying with the 

* In a contract to sell ** prime singed bacon/' evidence, to prove that 
by the usage of the trade, bacon subject to average taint was considered 
of the quality contracted for, was rejected. So evidence of antecedent 
contracts between the parties and their predecessors to show that the 
reservation of so many quarters of com in an hospital-renewed-lease, did 
not mean according to the statute measure, but another, was rejected ; 
and generally the usage of trade cannot be set up in contravention of 
an express contract. See the Master of St. Cross Hospital v. Lord 
Howard de Walden, 6 Term, Rep. 338. Yeats v. Pim, 2 Marsh. 141, 
6 Taunt. 446. 
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subject, or used diversely in popular and law language^ or 
which have had in some acts^ documents, or cases, a mean- 
ing incompatible with or different from that given to 
them in other acts, documents, or cases; the writer 
must.appropriate to them, the senses used in reference to 
the maitter in hand, and if these senses are plural, specify 
which is the correct <me. 

The neglect of this precaution has been the cause of 
limdx obscurity in le^d^ as well as ordinary, writing. 
Thus the word ^^ tenemi^it'' signifies popularly a cottage, 
legally, any thing holden of a feudal superior. It was 
intended to be used in tiie fltatute 18 and 14 Car. 2, cap. 
12, (Settlement) in the pcmular sense, but no distinction 
of the meanmg was made, and a eonsequenoe waa that 
the courts attributed to k the legal meanii^, although 
oonfessedly a misconstruction** The W(ffd '^ pusdiaser'' 
popularly meaorts a buyer tot moBiey or vahzaUe conside- 
ration, but legally a person who acquires property by any 
otiier mode than descent. Hixs word was used without a 
distinction in the statute 11 and 12 W. 8, chap* 4, sec 4, 
and the Irish Act, 2 Ann, dap. 6, (Papistry) and caused 
judicial doubLt The following words continually produce 
obscurity by being used ind^nitely in wiUs, leases, and 
otiier hastily prepared cbcumaits : — ^ Estate,'^ wMdi 
populaiiy means an indefinite portion of lanc^ but legally 
an abstract notion of time or continuance of enjoyment in 
real property. ^^ Insolvent,'' popularly, a man who cannot 
pay bis debts, legally, a person who has taken die boiefit 
of the acts for the relief of persons in debt ; ^ Infant,'' 
popularly, a child in the first stage of life, l^ally, a person 
under the age of 21 years ; and *^ Property," legally, the 
right of possessing, enjoying, and disposing of a tiding, but 
popakrly, the thing which is the subject of the right. 

When the subject matters are so different as to make 
mistake of the sense of words which are applicable to both 
impossible, definition does not appear to be requisite. 
Thus *' Ckuarantine," which means — 1. The widow's right 
to reside forty days in her late husband's chief mansion ; 
2. The time required for ships to delay before entering 

* Rex 17. Tadcaster, 4 Barn, and Adol. 703. 

t Carrick v. Errington, Mosely Rep. 13. Aylmer v. Belle w> Vern. 
and Scriv. 23. 
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port may be used in documents relating to real property, 
and nayigation respectively, without danger of confu- 
sion. And the word ^^ Proyisions,'' wUch popularly 
means victuals, but in ecclesiastical law nominations to 
benefices by the Pope, could not be misunderstood in the 
statute of 25 Ed. 3, which prohibits ecclesiastics firom 
purchasing provisions, collations, or presentments at Rome. 

There are some instances in which the legislature has 
foreseen and removed ambiguities, as in a statote 25 H. 8, 
cap. 13, which recites that *' the number of the hundred 
of sheep in every country be not like, in some countries 
being accounted six score, in some others five score, and 
declares that the number of sheep limited in that act shall 
be accounted after the manner of the great hundred of six 
score.'' And there are modem instances which need not 
be cited. 

There is in every language an abundance of words, 
the significations of which are not rigorously the same, 
but have various shades of difference so slight as not 
to be regarded in ordinarv speech when the general 
thing is meant, and the special attributes are not known 
or borne in mind. Hence these words are often substi- 
tuted for each other, and get the name of synonyms. 
But although in current speech such slight diversities of 
signification seldom impede comprehension, it is desirable 
in formal documents to avoid every source of confusion, 
and therefore to reduce these words where practicable to 
their strictest meaning. It is not, however, always feasi- 
ble to express in words the distinction ; and it may some- 
times be discerned more readily by merely stating the 
source of the signification to be given, as the legal or the 
mercantile sense, &c. 

§3. — Real Definition. 

If the writer supposes that his readers know the idea to 
be communicated, but perhaps under another name, he 
properly enough resorts to the use of such words as ap- 
pear Ukely to recall it to their minds, and shews that under 
different names they both mean the same thing ; but if he 
should suppose that their notions on the general nature 
of the subject, and on the relation which the idea bears 
to it are confused or vague, a different mode of explana- 
tion is necessary to clear up such obscurity, and exhibit 



Ub^MBaaflM 



48 



INTERPRETATION AND DEFINITION. [CHAP. V, 



the idea in question in its true light and bearings. The 
common expedient is to carry the view up to some more 
general idea as little remote as possible^ and state the 
properties or attributes of the idea in question^ which 
appear to constitute the broadest distinction between it 
and the other particulars comprehended under the genus 
selected.* 



. * It may be as well here to mention some logical terms of frequent 

recurrence, and exhibit their relation. 

Of an Essence (i. e. a Being 

regarded in its own Nature) ; there 

are Five Predicables or Universal Affirmations. 



1. 



The material 

part common 

to the Euence 

and others : 

Oeruu* 



8. 



2. The material 
part peculiar 
to the Essence 
& distinguish- 
ing it from 
others in the 
Cknuss 
Difference. 



4. Something 

necessarily 

Joined to 

the Essence : 

Property, 



5. Something 
of which the 
Essence is 
merely sus- 
ceptible : 
Accident, 



^ 



Oeneric Specific 
apper- of the 
taining same 
to (1) nature 

as (2) 



Inseparable Separable 



The combination of (1 & 2) i. e. of 
the essence nM;arded as above 
constituted, and usually the com- 
mon name of all things essen- 
tially the same : 
Species, 

The 1, 2, and 3, are variable relatively to their subjects, that being a 
species in regard to one which is a subaltern genus in regard to others, 
Except the summum genua and if^ma species. It is obvious too that the 
five predicables are not co-ordinate. 

The following cases will illustrate some of the above and other legi- 
logical matters. The statutes 22 and 23 Car. 2, cap. 5, and 29 Car. 2, 
imposed a duty of excise on low wines made from " materials imported." 
It was sought to charge wines made from molasses extracted in England 
from sugar impoi^ted, and mixed with a small proportion of English 
materials. Against this the argument was that sugar and molasses were 
not genus, and species ; it was said that " molasses differs essentially 
from sugar, for what does not partake of the same specific form differs 
essentially, but molasses doth not partake of the same specific form 
with sugar, ergo, &c. Now there is in this making of molasses a 
separation of parts, and consequently a new specific form ; as cheese, 
butter, &c., are produced by separation of parts, and do specifically 
differ from milk. It cannot be said molasses is the /aces of sugar, 
since faces are only of liquid things ; neither can it be compared to 
the lees of wine, for sugar after 20 years' standing would never produce 
lees : the sweetness may arise from the English material. And sup- 
pose com should be brought from beyond the Sea, the liquor arising 
therefrom by extraction would not be an imported material. So rose- 
water from roses imported." Bainbridge v. Bates, T. Raym, 328. A 
declaration in an action of trespass for taking Averia querentis, viz., 
unum equum et unam equam, necnon unum Galerum, was held ill 
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It is not, however, to be supposed that a real definition 
is always made with logical exactness, or even that the 
whole process of explanation is usually gone through, in 
the above mode. Our thoughts outstrip our means of 
expressing them continually, and as a writer thinks, so 
he writes : he is satisfied with few words if he supposes 
that he has brought the readers' thoughts into the train 
desu^d, and he leaves it to their imaginations to supply 
what, m his own view, seemed a necessary or obvious con- 
sequence. Thus the statute intending to define what 
thmgs should be considered deodands, as moving to the 
deat£ by accident of a person, says ^^ horses, boats, carts 
and mills, whereby any are slain, are properly called 
batmi ;'' which word is translated deodands : here were 
an mcomplete enumeration for the genus, and an imperfect 
account of tiie difference. A definition may be negative, 
as in the statute 3 Ed. 1, cap. 4 : ^^ where a man, a dog, 
or a cat, escape quick out of a ship, the ship or barge, or 
anything in them shall not be adjudged a wreck.'' So 
the American Patents Act passed 21st February, 1793, 
declares that simply changing the form or the proportions 
of any machine, or composition of matter, in any degree, 
shall not be deemed a discovery. 

The indication of one of the component parts of a com- 
plete definition is commonly sufiicient. Thus in the statute 
4, Hen. 5, cap. 3, where it is enacted that persons shall not 
make pattens or clogs of the timber called asp, it was con- 
sidered that the word asp needed some explanation, which 
was effectually rendered by the allusion to its nearest 
genus. If it had been necessary to have distinguished the 
asp from other species of timber trees, the essential or 
characteristic of difference would have been added, and it 
was not necessary to carry up the mind to any higher 
genus than timber, as tree, plant, or thing. Definitive 
language, as this may be oEdled, is a very common and 
convenient mode of explanation. 

because it lays no pro]^erty in the hat, for although the necnon did 
couple them, yet the hat could not be called averium, i Show. Rep, 
180 : here a higher genus than averium should have been used as bona 
or cataUa. So when an act of parliament having recognised two species 
of contract of the same genus, permits the one but prohibits the other, 
in an action founded on a contract it must expressly appear on the 
record that it was of the former species. Morris v. Langdale, 2 Bos, 
and Pull. 284. 

H 
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A real definition must be plainer than the word defined, 
in so far as it is indicative of the relation to be brought to 
notice, but as the name of a concrete, the original term 
may be much plainer than the definition.* It is, however, 
desirable that the defining words should be so plain as to 
need no further explanation than the circumstances under 
which they are used will afford. 

§4. — Arbitrary Interpretation. 

The occasion for explanation is usually confined to the 
document in which it is resorted to ; but if it be generally 
given it may have an influence externally and subse- 
quentiy to the document, and therefore some exactness is 
required in making it. By declaring that the significa- 
tions are to serve the present turn only, their influence 
beyond the document is much restrainea ; and the regard 
paid to their general appUcation so far lessened that, with 
this qualification, it seems to be considered meanings may 
be assigned by a writer almost arbitrarily. From the 
chalking out thus of separate tracks of communication 
have arisen wide departures from the common way of 
speech, which, as was observed in a former chapter, we 
should endeavour to keep and extend ; and hence, some- 
times, confusion and error. But this expedient cannot 
be dispensed with, and with notes or marks of distinction 
might be useful. 

Upon the completion of a document it is natural for the 
Draftsman to reflect whether some of his terms may not 
produce doubt, and if he should fear that they would, it is 
as natural to append an explanation of them to his work : 
Thus, the 31 H. 8, c. 14, (the Six Articles Act,) because 
disputations and doubts might perhaps arise hereafter 
upon the words in this act, that is to say, ^^ advisedly 
made to God;^^ provides and enacts that these words 
^' for vows of chastity or widowhood shall be all only taken, 
expounded, and interpreted, to bind such person or per- 
sons and none other (saving priests) to and by the same, 
who at the time of any of their so vowing, being thereto 

* Stat. 1 Jac. 1, cap. 22, Oeather) sec. 49, the hides and skins of 
ox, steer, bull, cow, calf, deer red and fallow, goats and sheep, being 
tanned or tawed, and every salt hide, is, shall be, and ever hath been 
reputed and taken, leather. 
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admitted, were or shall be of the age of one and twenty 
years or above, and then did or do consent, submit them- 
selves, or condescend to the same, and continue or con- 
tinued in observation of it any while after, miless any such 
person or persons do or can duly prove any unlawful 
coercion or compulsion done to them or any of them for 
making of any such vow/^ * 

Sometimes the doubt would occur to the writer on the 
first mention of the term, and the interpretation be then 
given to remove it. Thus by the 2d and 3d Ed. 6, cap. 1, 
it is said, '' no minister shall refuse to use the common 
prayer, or minister the sacraments, or use any other rite, 
&c., or open prayer, than is mentioned and set forth in 
the said book, (open prayer in and throughout this act is 
meant that prayer which is for others to come unto or 
hear in the common churches, or private chapels, or 
oratories, commonly called the service of the church), or 
shall preach, &c.'* So to fix a date or time : Thus the 1 
and 2 Philip and Mary, chap. 8, aUudes to the time of the 
schism, ^^ the which time the Lord Legate and we do all 
declare, recognize and mean, by this act, to be only since 
the 20th year of King Henry S.^'t 

* Other instances of appended interpretations are : — In the 25 H. 8, 
cap. 22 (Succession to the Crown and Marriage Degrees), of the 
article of that act concerning prohibitions of marriage. In the statute 
3 and 4 Ed. 6, c. 21« of which s. I enacts that no person shall buy to 
sell again any butter or cheese, unless he or they shall sell the same 
again by retail in open shop, fair, or market, and not in gross ; sec. 2 
saves victuallers spending by retail ; and s. 4 provides that " the said 
word of " retail" mentioned in this act shall be expounded, declared, 
and taken only where a way of cheese or a barrel of butter, or of less 
quantity and not above, shall be sold at any one time to any person or 
persons in open shop, fair, or market, and that to be done without 
fraud or covin." "Sweets," in statute 10 and II W. 3, chap. 21. 
'*Dice," in statute 10 Ann, cap. 19, sec. ]68. " Episcopal meeting," 
in statute 19 6. 2, c. 38. " Chaplain," in statute 2 G. 2, cap. 34, 
sec. 11. 

t Of giving the explanation at the place the following are additional 
instances : the Act 12 Car. 2, cap. 25, no person shall sell or utter by 
retail, that is, by the pint, quart, pottle or gallon measure, any 
wine, &c. So the 19 6* 2, c. 39> prohibits the use of the clothes 
commonly called Highland clothes, that is to say, the plaid, philibeg, 
or little kilt, trouse, shoulder belts, or any part whatsoever of what 
peculiarly belongs to the Highland garb. So the treaty with Persia, 
1814 : this treaty has only been concluded for the purpose of repelling 
the aggressions of enemies, and the purport of the word " aggression," 
in this treaty, is an attack upon the territories of another state. 



52 INTERPRETATION AND DEFINITION. [CHAP. V. 

A mere negation will often suffice : Thus the statute 
3 and 4 Ann^ c. 4, sec. 14 : '^ all persons trading in the 
woollen or linen manufactures of this kingdom and selling 
the same by wholesale^ shall not be deemed to be hawkers^ 
pedlars^ or petty chapm^n^ within this or any other act.'^ 

In this way new matters are sometimes brought within 
old words. The 10 and 11 W. 3, c. 17^ and other acts^ 
prohibit lotteries by cards^ dice^ lots^ balls^ numbers^ or 
figures ; the 12 6. 2^ c. 28^ s. 2^ declares tiiat ^^ the new 
games of the ace of hearts^ pharaoh, basset, and hazard^ are 
games or lotteries by cards or dice witlun the meaning 
of the said acts.'' 

The 13 Eliz.^ c. 10, regulates leases by ^^ masters or 
guardians of hospitals ; '' in the next year^ 14 Eliz.^ 
passed an act, c. 14, declaring that these words *^ master 
or guardian of any hospital,'' were intended and meant 
of ^^ all hospitals, maison dieus, bead houses, and other 
houses ordained for the sustentation or relief of the poor, 
and so shall be expounded, declared, and taken for 
ever." The 1 Car. 1, cap. 4, having recited two acts, 
1 Jac, cap. 9, and 4 Jac. 1, cap. 5, in restraint of 
tippUng, and having enacted a penalty against every inn- 
keeper, ale house keeper, and other victualler permitting 
tippUng, by sec. 2 enacts that "the keepers of taverns and 
such as sell wine in their houses, and do also keep inns or 
victualling in their houses, shall be taken to be within the 
former statutes and that statute." 

§5. — Substitution. 

This is a method which has nearly supplanted all 
others. It consists in taking some name, and declaring 
by a special clause called the interpretation clause, that it 
shall be construed to include the meaning of several 
others, (of more or less affinity to it), if there be nothing 
in the context repugnant to such construction. The name 
is, in fact, the symbol or sign of others, and every act has 
a peculiar language, and needs a glossary. In this way 
any word almost may be arbitrarily chosen for a term ; 
ana in some cases the significancy of the term does not 
appear to have been much regarded. 

The following are examples taken from rec^it acts : — 
The interpretation of "lands" in the Pines and Reco- 
veries Act, 3 and 4 W. 4, c. 74, is " Land shall extend to 
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manors^ advowsons, rectories, messuages^ lands^ tenements, 
tithes^ rents, and hereditaments of any tenure, (except 
copy of court roll,) and whether corporeal or incorporeal, 
and any undivided share thereof, but when accompanied 
by some expression including or denoting the tenure by 
copy of court roll, shall extend to manors, &c* of that 
tenure, and any undivided share thereof :^^ in this case 
the word ^^ hereditament^' would perhaps have been pre- 
ferable to the word " land/' By the Trusts Escheat Act, 
1834, the word ^^ executor'' shall extend to an adminis- 
trator or other personal representative: here '^ personal 
representative" would have oeen better. 

Another step was to lay down a general canon of inter- 
pretation for a class of laws. Thus tlie statute 6, G. 4, 
c 24, (small debts in Sheriff's Courts in Scotland) enacts 
that in all cases, in that or any act of parliament passed, or 
to be passed, affecting Scotland, where the term ^^ Sheriff, 
or Sheriff-Clerk, or GDunty," shall be used, the same shall 
applv to any Stewart, or Stewart-Clerk, or Stewartry, in 
Scotland. The act I Vict., cap. 39, contains a similar 
provision, and extends the meaning of county, shire, and 
sheriffdom to a stewartry. So the criminal law amend- 
ment act, 7 c^d 8 6. 4, cap. 28, sec. 14, prescribes a 
general rule for interpretmg words of the singular number 
and masculine gender in statutes relating to offences, as 
will be fully stated hereafter : this general interpretation 
clause has not, however, superseded the pecmiar one 
usually attached to such acts, and tiie expediency of it 
may 1>e doubted. 

The interpretation clause has not only introduced a lati- 
tude of construction which every sound lawyer must regret, 
but affords facilities for a clandestine mode of legislation.* 

* The following observations of Lord Denman are worthy of atten- 
tion : — ^We apprehend that an interpretation clause is not to be taken 
as substituting one set of words for another, nor of strictly defining 
what the meaning of a word must be under all circumstances ; we 
rather think it merely declares what persons may be comprehended 
within that term, when the circumstances require they should. We 
cannot^ however, refrain from expressing a serious doubt whether the 
interpretation clauses of so extensive a range may not rather embarrass 
the courts in their decisions than afford that assistance contemplated, 
for the principles on which they are themselves to be interpreted may 
become matter of controversy, and the application of them to particular 
cases may give rise to endless doubts. The Queen v. Juatkea Camk. 
Dec, 1838. 
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The latter, however, is none of our concern, but the 
former as a growing evil, demands some observation. 
An arbitrary interpretation is not confined in mischief, 
(although it is in benefit) to the document in which 
it is given. It exerts an influence proximately on 
acts in pari materia^ and thence more generally and 
remotely. It is obvious that the specialty of meaning 
thus given to words is gained by an encroachment upon 
the common and more general meaning: this is detri- 
mental to communication. When words are widely per- 
verted from their original meaning, they wiU retain in the 
reader's eyes their forced deflection no longer than the 
restraint upon them is in view ; the original ideas wiU 
recur to the mind of the writer as well as the reader ; and 
they ynSL both use them in forgetfuhiess of the artificial sig- 
nification imposed for other and different purposes : this 
is a great and frequent cause of obscurity. To attempt a 
just definition for all purposes is perilous, because it is so 
difficult to make one which "will abide the doubtful 
verdict of the sharpest wits, aad endure the dreadful 
sentence of the deepest judgment.'^ But the danger is 
pitiful^ evaded by making any definition without regard 
to legal or dialectical propriety, and then excusing its 
defects by alleging its limited operation and object. 

The particulars are oftentimes so numerous as to make it 
convenient, if not necessary, when general terms which 
comprehend them, cannot be found, to select one parti- 
cular, and make complete provisions respecting it, and 
then to declare that every provision relating to the 
one particular expressly mentioned and treated of, shall 
extend to the rest. In the old statutes, when our 
language was stiU more scanty than it now is in general 
names, this course was often resorted to, or rather, the 
effect stated, was given to one term by the construction 
of the courts. Thus in the statute of Gloucester the case 
of the father was said to be put by way of example : " for 
the act extendeth to the case of the mother, brother, &c. 
which are in equal mischief with the case of the father.^^ 
^^The makers of the act,^' says Sir E. Coke, speaking of the 
same statute, naming a few writs, " could not put all the 
cases that might happen, but did put all the strongest 
cases, and by construction the lesser shall be included.'' 

When it was no longer thought prudent to trust to the 
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extension by equity of a statute^ an enumeration of all 
particulars was attempted ; but it being found in most 
cases impossible to attain completeness in this way, the 
above expedient of making complete provisions for one 
case, and declaring that other cases, naming them, should 
be within the act, or that the act should extend to and 
include such other cases, as if they had been expressly 
mentioned throughout the act, was applied in practice.* 

* The 40 G. 3, c. 49« sec. 37, " AH matters in this act contained 
relating to any person or persons assessed to the duties upon income 
shall be applied and are hereby declared to extend to all bodies* cor** 
porations, companies, fraternities, and societies whatsoever, as far as 
such matters are to them applicable, and as if the same had been to 
them expressly extended." — ^To save the use of both numbers, by 47 
G. 3, sess. 2, cap. 71 » sec. 36, (Militia) "when Deputy Lieutenants 
are, by this act, directed or empowered to do any act, matter, or 
thing, in or concerning the execution thereof, the same shall be good and 
valid, if it be done by any one Deputy Lieutenant, or, in the absence of 
any Deputy Lieutenant, by one Justice of the Peace ; except as to all 
such matters as are directed to be done by Deputy Lieutenants, acting 
in the absence of a Lieutenant or Vice Lieutenant, or at any general 
meeting, or at any subdivision meeting, &c." And by the same act 
(Militia), and by 48 G. 3, cap. Ill (Local Militia), and also by 52 G. 3, 
c. 38, sec. 20, (Militia), and 48 G. 3, cap. 96, sec. 28, and 5 G. 4, 
c. 7l» sec. 6, (Pauper Lunatics), " all provisions, directions, clauses, 
matters, and things whatever in this act contained, relating to counties, 
shall extend and be construed to extend to all ridings, stewarties, 
shires, divisions, cities, and places ; and all provisions, &c. relating to 
hundreds, shall extend to all rapes, laths, wapentakes, and other 
divisions in or of any such county, riding or place, and all provisions, 
&c. and things relating to parishes, shall extend to all townships, 
tythings and places, and to all extra parochial places united therewith 
for the purposes of any act, relating to the Militia." And by the 
Militia acts above mentioned, " all powers given by this act to any 
constable, shall extend to all tythingmen, headboroughs, peace officers, 
and other persons acting as constables in any counties, hundreds, 
parishes and places, in which there shall be no constable, as fully and 
amply as if they were severally and respectively repeated in every such 
provision, &c., and with relation to every such matter or thing. So 
by the 28 G, 3, cap. 36 (County Voters' Register), every subdivision 
or district of a parish, whether township, quarter, hamlet, parochial 
chapelry, constablewick, or other, &c., shall be deemed a separate and 
distinct parish for all the purposes of this act." By the 6 6. 4, cap. 31, 
sec. 34, (Militia) " all provisions relating to regiments of militia shall 
extend to battalions, corps, and independent companies, as fully as if 
they were repeated." The Slave Importation Act, 46 G. 3, c. 52, sec. 
14, declares that " every act which the Governor of a Colony is by this 
act authorised or directed to do or perform, may be lawfully done or 
performed by the person or persons executing pro tempore [a mistake for 
" for the time being"] the office or function of Governor, whether under 
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Sometimes the question of the expediency of bringing 
one matter within the same provisions as are previously 
made concerning another expressly mentioned^ is not 
raised or is not decided affirmatively until the document 
is drawn^ and then it may seem that the readiest way 
to bring both things within the same category, is to say 
that the clauses adapted to the one shall extend to the 
other. Thus the act 12 6. 1, c. 34, declares that all 
combinations of woolcombers and weavers shall be illegal; 
s. 3 & 4 make provisions as to clothiers ; and the 8th sec. 
enacts that the act and all the clauses, &c. therein con- 
tained, shall extend to combers of jersey and wool, to 
frame work knitters, and weavers or makers of stockings, 
and all persons connected with those manufactures. 

Extension clauses are nearly always put at the end 
of acts. A reader whose patience should be exhausted, 
or curiosity satisfied before he got to the end of one of 
these documents might rise from the perusal with an 
incomplete or false notion of its operation and extent* 
With fuller marks of distinction, however, this mode of 
expression might be used with advantage. 

§6. — Marks for Defined Terms. 

As the definition, in whatever way it is given, is made 
but once, while the defined term or substitute occurs 
repeatedly, it is desirable that the latter should be branded 
with some distinctive mark, which may carry the reader 
back to the place from which the term derives its peculiar 
emphasis and value. 

In ordinary use there are several marks, as — 1. Points 
or stops, inverted commas, &c., 2. Underscoring, and, in 
print types of different sizes and characters, 3. Colour 
of ink, which make no addition to the letter of a work ; 
but as they require particular directions to be given to 
those engaged in its mechanical execution, and grfeat care 
and circumspection in order to see that those directions 
are obeyed they are troublesome and uncertain. At the 
best they are but language to the eye ; they may, however, 
be used in aid of other marks, or when all others fail. 

The surest mode of recognition is an allusion to the 

the style or title of Governor, Lieutenant-Governor, President of the 
Council, or any other style or title whatsoever." 
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fact of words having been defined, thus '' land (as above 

defined).'* 

Substitution might be clearly denoted by a very obvious 
expedient. When words follow in a train and recur often, 
it is usual for an ordinary writer to mention them all at 
first, and whenever the idea occurs afterwards to name the 
first word, and merely indicate the rest by *^ &c." This 
mark is very well understood in practice ; and the identity 
of the terms might be farther denoted beyond the possibility 
of mistake by annexing a capital letter to the full term, 
and the correspondent small letter to every abbreviation. 

Sometimes the places where tiie defined terms occur 
might be particiilarized by reference to the paging, or 
(which would be still better) to the internal division of the 
document, or the context with which the words are used. 

Where the words defined are numerous, and are used 
repeatedly, they should be thrown into one clause or 
section, and arranged in alphabetical order ; but where a 
word will occur but once, or but in one pajt of a docu- 
ment, the explanation to it may be given at the place 
where it is used. 

The interpretation clause has been put either at the 
beginning or end of acts of parliament; placed jEtt the 
beginning, it furnishes a useful premonition of how the 
reader is to interpret, but certainly it has not the effect of 
a clever preface or smart introductory chapter in recom- 
mending the work to his perusal. A legal is not, however, 
like a scientific definition, the denomination of a result^ 
which ought to follow and not precede the investigation ; 
there is, therefore, no impropriety in placing it at the 
be^nning, and in the best examples it is found in that 
position. The interpretation clause might with advan- 
tage receive a formal commencement, as '^understand 
in this act generally,^' (or '^ wherever an extended con- 
struction may be required to give full effect to the enact- 
ments herein contained,^') the word '^ land^^ to mean &c. 
But where there is any thing in the subject or context 
repugnant to this construction, the above words shall 
receive their ordinary meaning. 

When a distinction of senses is required, it may some- 
times be sufficiently shewn by intimation in a parenthesis 



58 INTERPRETATION AND DEFINITION. [CHAP. V. 

after the word, as ^^ tenement^' (popularly understood) ;'^* 
but the adverb "or/* as "tenement or cottage/' is too 
ambiguous to afford the explanation required. In using 
an apparent but inexact synonym, insert a caution to 
prevent the transfusion of its idea to the word defined, as 
" tenement, (more properly called cottage).** 

§7. — Rules. 

A few results from the foregoing observations may be 
collected : — 

1. Definition or interpretation is required not only for 
technical terms in laws which are intended for the guidance 
of the people, but also for more ordinary words, (as in the 
examples before given the words "leather,** "retail,** 
"hundred,**) when they become the principal ideas in the 
document. 

2. The purpose to be answered must determine the 
mode of definition to be adopted ; but generally real 
definition is preferable to nominal, and nominal definition 
to synonymous explanation. Arbitrary definition is not 
to be resorted to until it has been ascertained, after full 
consideration of the subject, that there are no words 
which, with the aid of the usual mode of explanation, will 
express the writer's meaning clearly and determinately. 

3. The definition (whatever mode of explanation be 
adopted) should be — 1, exact and adequate to what is 
defined ; 2, as plain as possible ; 3, in as few words as 
possible. 

4. A definition may be expressed negatively ; or, as a 
precaution, negative words may be subjoined to positive 
ones. 

5. The defined words require to be marked. 

* It is stated in Russell on Crimes, book 3, c. 1 note, as a suggestion 
of Mr. Justice Chappie, that to avoid the ambiguity of the word 
" malice," it should, when malice implied by law was meant, be thus 
distinguished : " malice in the legal sense." 
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OF DEMONSTRATIVE EXPRESSION. 



§ 1 . — Description, 
§2. — Specification. 
§3. — Exemplification, 



§4. — Enumeration. 
§5. — Exception. 



The title ^^ Demonstrative Expression" is here used as a 
general denomination of the several modes of explanation 
above enumerated^ on account of their requiring, in com- 
mon, the adjection of additional, to substantive, words, in 
order to render them a faithful and significant representa- 
tion of the idea meant to be communicated. In purpose, 
the above modes do not exactly coincide, description being 
used to confine and point the import of terms too vague 
and general; specification to open the terms in one or 
more points of their meaning ; exemplification to illustrate 
their compass by displaying a portion or portions ; enu- 
meration to set forth all their parts; and exception to 
retrench particular superfluities of meaning. 

§1. — Description. 

The want of peculiar names for the ideas of objects is 
often called the penury of language. A language, however, 
which had a complete set of such names would be poor 
amidst profusion ; the peculiar names would often require 
additional denomination to explain who or what is meant 
by them. General appellations require no more than this, 
and they have the advantage, that with the same amount 
of explanation they are in many cases more readily under- 
stood than peculiar names. Besides, there are many 
objects which, from the nature of things, could not be 
recognized by singular names, but may be ascertained by 
nammg their kind or class, and the properties, accidents, 
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or circumstances, which distinguish them from others com- 
prehended in that kind or class. And as the ideas of 
such objects seldom require to be communicated except for 
special purposes and on particular occasions, words com- 
bined to communicate such ideas may be separated when 
those purposes are aiiswered. Thus the property to be con- 
veyed is ascertained by generally stating its nature as land, 
and particularizing: its situation, quantity, &c.; and the 
parties to a deed sxe described by their proper christian 
names and simames, tiieh* ranks, professions, or trades, 
and their places of abode. Such a combination of words 
is a description ; it is distinguishable from a definition not 
only by the irregularity or imperfection of its form, 
but by the want of a definitum or representative term, and 
from a term of many words by being given only once, and 
having its place supplied by words of relation, such as 
the ^^ land hereinafter (or hereinbefore) particularly de- 
scribed,^' &c. 

The use of descriptive words is often objected to as a 
cause of the verbosity of law writing. Simpler names, 
with their signification aided by impUed relauW suffice 
for every purpose of common discourse. Why, it is 
asked, will they not suffice in legal documents? The 
answer is, that obscurity lurks in general expressions,* 
and that tiie relations implied from the placing of words 
become in the transpositions and alterations which a com- 
position undergoes in its progress to completion, the 
frequent and unobserved causes of error. Obscurity is to 
be avoided by aU means, and a writer is not to omit 
circumstances necessary to qualify his meaning out of 
regard merely to brevity. In the case before instanced 
the land to be conveyed is fully ascertained by the 
description once, and ^e mind is carried forwarL or 
backwards by the precise words of reference to that 
description whenever the land is intended to be mentioned. 
If the convejrance were of property, mentioning only its 
genus or species, as "money,*^ ^^land,*' or *^house,^' and 
leaving the individual vague, it would be ineffective. If the 

* In an act 21 6. 3> cap. \7, the word ''candle" was U8ed« but 
only one sort of candle^ viz., tallow candle was me^t. This had to 
be rectified in the same Session, cap. 55. So the word "month" 
has been repeatedly used when calendar-month was meant, and this 
has required legislative amendment. 
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individual name only were mentioned^ as ^ Dale/^ it would 
be insufficient of itself to create an idea of what kind of 
property was meant to pass ; and in like manner inconve- 
nience would arise if any particular proper to identify 
were omitted. 

When the act 4 and 5 W. 4, c. 76, (Poor) s. 90, speaks 
of '^ summons authorized to beisniedby amy Commissioner^ 
Asristant Commissioner^ or Justice of the Peace under this 
act" it uses appropriate words of description. If the 
word ^' summons^' had not been qualified at all, it would 
have been doubtful whetiier it extended to summonses 
under the act, or summonses under the branch of laws 
generally, to which the act relates. If the qualifying words 
^ undar this act^^ had been used, it im>uld:have been doub1>- 
ful whether it iqpplied to forensic and summary proceed- 
ings under the act, or to summary proceedings only. If 
the qualification had been by a wm*d of reference, as 
'^ sndi,'' it would have been doubtful whether it extended to 
all, or only to some, and if so to which, of the smnmonses 
before mentioned in the act, and it woidd not have applied 
to summonses thereinafter mentioned. The words ^^ autho- 
rized to be issued by, &&, under the act,'^ are, however, not 
correct ; it should have been '' authorized by the act to 
be issued by, &c.^ 

§2, — Specification. 

The mention of a species after a general expression, 
which does or ought to include it, seems to be teutology ;* 
and law composition is often censured for this defect; the 
rules of legal construction are, however, such that in many 
instances the censure is groundless. When the stetute 
26 H. 8. cap. 13. declared mat ^ all lands, tenemente, and 
hereditaments, of any estate of inheritance whatsoever,^ 
should be forfeited for treason, it was, perhaps, foreseen, 
as it was afterwards admitted,t that estetes-tail woidd not 
have been included without the reference to estetes of 
inheritance, (which, of course, embraced more than one, 
viz. estate in fee-tail, as well as estates in fee-simple,) 
although the term ^ lands, &c.'' is so much more generaL| 

* Ezpresno eomm que tacite innmt, nihil operator, f 2 Lew. 169* 
tThe8titiite26H.8.cap. 3. enacts tliat '' the king thall have from 
every penon nominated to any archbishopridt, kc, priory> kc*, or 
other dignity, office, or promotion spiritual/' the first fniits for one year. 
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And where an act^ 7 and 8 G. 4. cap. Ixxv. s. 579 l&id restric- 
tions upon ^^ boats^ vessels^ and other craft, to be rowed 
or worked/' within certain limits^ it was made a question 
whether steam-boats were included.* Mention is thus 
oftentimes made of an idea which is truly a constituent 
part of the complex idea of the term to which the addition 
is made^ although the relation of genus and species may not 
subsist between them. Such pleonasms are very common. 
To avoid the legal constructions, ^^ Additio probat 
minoritatem/^ and ^^ Eicpressio unms, est exclusio alte- 
rius/* the mention of a species or particular should be 
followed by words which therewith will be as extensive as 
the substantive name. In a devise of ^^ all my real and 
personal estate whatsoever, that is to say, my lands and 
houses and all other buildings, situate at S. upon my 
estate, and likewise all my household furniture and stock 
in trade,'' it would be difficult to say whether real estate, 
situate at any other place than S., or any other personal pro- 
perty than furniture or stock in trade, pass.f It is obvious, 
that without great care, specification, while it may illustrate 
a document in one part or particular, may obscure its 
general import, j: The introduction of a specification by a 

"And forasmuch as the lord prior of St. John's of Jerusalem in 
England, and his brethren be not specially named in this act, whereby 
ambiguity might arise whether they should be comprised within the 
limits thereof, for plain declaration it is enacted, that they shall pay, &c. 
in like manner as archbishops, &c." 

* Denman, C. J. " This act comprehends steam-boats : they were 
boats known at the time the act passed, and the 57 sec. includes boats 
generally. No other description of boat is specifically mentioned in 
Qie act. To deny a word of its known and natural meaning in any 
case we ought to be quite sure that the intention was in this particular 
case not to give it that meaning ; but here it is more probable that 
steam-boats were included than that they were not." The other judges 
thought that the word " vessel *' included steam-boats. ThdeU v. 
Combe, Hil, T. 1838. 7 Adolph, 8f EUU. Rep. p. 796. The question 
here might have been avoided by using the specific name. This case 
also illustrates an observation made in the last chapter, that conjoined 
words are sometimes so far deemed one term as to make it doubtful 
whether the generic term will include the idea of the combined one 
even understood generally. 

+ Denn d. Richardson v. Hood, 2 Marsh, 359. 7 Taun, 35. Where 
a woman dowable of Lands in D. and S. releases to the person 
entitled in reversion all demands, also her dower in D ; this does not 
release her dower in S. The mention of one equal excludes the other. 

t The use of specification in some cases is not very clearly seen : By 
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preBsertdm,* " specialter/* or " especially," (as in the 
treaty with Sweaen, 1661), would diminish doubt, but 
probable nothing short of an express declaration that the 
terms are not to be confined by the specification, would 
remove it. 

§3. — Exemplification. 

It so rarely happens that we can find an example com- 
mensurate to our idea, and at the same time be at a loss 
for an appropriate known name for the subject, which can 
be so exemplified, that such a case may be dismissed as of 
improbable, if not impossible occurrence. Illustration by 
formulary, copy, pattern, or model, which are usually 
termed examples, will be considered separately hereafter. 
Tlie only species of example now remaining to be consi- 
dered is particularization or the instancing of particulars. 
This differs in degree rather than kind, from specification ; 
and therefore the remarks already made on the latter will 
be generally applicable to this. 

The chief advantages of exemplification are the simple 
way in which it may be expressed, and the facility with 
which it may be annexed to other modes of explanation.f 

Stat. 5 & 6 W. and M. 22, (Hackney Coaches.) No gentleman or 
other person shall pay from any of the Inns of Court to any part of St. 
James, or Westminster, above 1 2d, Were noblemen to pay more ? 

* TTie " praesertim *' is used in the proceedings of the Ecclesiastical 
Courts after general expressions ; and nothing but what is of the same 
description as the things mentioned in the preesertim is deemed to be 
included in the general expressions. 

t The will of Edward Hunstone, dated in 1655, devised lands to 
trustees, upon trust that " all such decayed gentlemen as could make it 
appear unto the trustees, that they were of the testator's name and 
family, and of the age of forty years, or else so impotent as not other- 
wise able to get a living, should be allowed by the trustees, out of the 
rents of his lands the sum of ten pounds by the year, &c., so far as the 
rents of the lands would extend during their lives, the contrary not 
being occasioned bv any extravagancy in their persons." On the 
failure of objects in his own family, the testator extended the benefit to 
gentlemen of the family of Godney, Smith, and Wordliff, successively, 
being duly qualified ; and on failure of all these, then " such person or 
persons living in the county of Lincoln as could make themselves appear 
to his trustees to be gentlemen or persons of quality and merit, and so 
qualified as aforesaid, should have the allowance before mentioned." 
In a suit for carrying into effect this vnll, Alderson B. observed — 
" The word ' gcntlemsm * is a word of somewhat vague meaning, and 
it wilj be well, therefore, to give some more accurate description of it 
at all events, enumerating some classes, so as to make the objects of 
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Exemplification is liable to be miscontrued or mistaken 
for enmneration ; and the general terms with which the 
examples are preceded, to be regarded not as substantive 
expressions but as the sum or equivalent of the examples* 
To guard against this mistake, the surest expedient seems 
to be to declare expressly that the particulars instanced 
are intended by way of example only. The words *^ gene- 
rally'^ preceding the general terms, and "particularly'' 
preceding the examples, indicate the same thing but not 
so clearly. 

§4. — Enumeration. 

The number of subaltern general, or class appellations 
in law is small, and not readily susceptible of increase. 
Where the want of such a term which, with or without 
the aid of definition, example, &c., would be intelligible, 
is found, the choice of the writer mainly Hes between using 
the nearest general term with proper exceptions, and 
enumerating the particulars comprised in the ideal class 
in the writer's nund, with or without a new or apphed 
name for the designation of such class. The legal Drafts- 
man commonly prefers enumeration to exception : enume- 
ration being more exact and significant, if impression on 
the mind be regarded ; and if a comparison of length be 
made, not being more verbose than exception. In vague 
rules the most striking ideas are those of the things ex- 
cepted ; in enumeration, those of the things emressed to be 
within the rule, and for this reason that the human mind 
apprehends specialities with much more facility than 
generalities. And in regard to length, the too general 
term with the Umitations and exceptions necessary to 
reduce it to the required measure wiU equal, if not exceed^ 
in words the details of a full and accurate enumeration. 

And where a legal generic tern is found, its meaning 
sometimes requires further ascertainment. It is, of course^ 
the name of several ideas which are supposed to co-exist ; 
but the number and the nature of these co-existing ideas 

the charity more definite, and the duties of the trustees more easy in 
future. The master is to consider how to define the word " gentle- 
man *' more clearly, as for instance, by stating that magistrates, 
esquires, members of the three learned professions, graduates of the 
universities, attomies, surgeons, apothecaries, and Uie like, shall be 
considered, if otherwise eligible, objects of this charity. — Att, Gen, v. 
Holland, Exchequer Equity, Dec. 1837. 
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lurft sddom exactly determined by those who first use the 
term. Were the collective idea ever so accurately defined 
at first, subsequent writers and readers^ in the absence or 
in forgetfiilness of the standard^ would use and understand 
ihe term somewhat differently, not only from its author^ 
but also from each other ; and when the meaning origi- 
naUy given is vague, confusion in its subsequent appUca^ 
tion must be the result One of the meails by which 
writers, who aim at clearness, endeavour to convey propef 
meanings, or to correct deviations from them, and to recast 
improper meanings, is to enumerate the particular ideas 
which are supposed to co-exist, and which, in combination^ 
the term represents. Thus the term status, or condition, 
is the denomination given to various sets of rights anq 
duties, forming a large department of every system of law> 
taid of course it requires to be correctly exhibited. The 
Roman Juristeii defined it to be ^^qualitasy cujus ration^ 
homines diverso Jure utuntur" According to this, to 
know a status, as for instance, that of husband and wife, 
all that is required is to find the quality by reason of 
which, &c. ; but search for it would prove utterly unavdl-^ 
ing, for it does not exist. In fac^ it is not a quality im- 
pressing rights (if any such quality there could be), not 
the principal fact or event, as marriage, without the 
happening of which the rights could not arise, but the 
pectlliar rights and duties themselves, which constitute 
status ; and no other mode of explanation than an enume- 
ration of the rights and duties which pass under the 
collective name, would be just or accurate.* 

* The treaty of alliance and commerce betw^ea <}f«at Britain an4 
Denmark tonduded at Copenhagen, J^ly 11, 1670^ (Art. 16,) legalized 
the trade of the confederates wit£ their respective eAemies, (except only 
in prohibited goods, which «re called contraband)^ This was a nominal 
land loose interjyretation of C0ntrab4ndv i. 6.> goods prohibited. Oil 
July 4, 1780, a Convef^tion (called Lord Stormont^s Explanatory 
Article), was conclude^ bet\|^een the same high contracting parties 
expressly for removing doabts as to the articles comprehended liAdet 
the term " contraband.^' It was .declared that " that denomination was 
meant only to tompiehend fif'e ahnb^ ahd weiii>ons of other kinds, with 
their accoutrements, to cannoa, muskets, mortar8> petards^ bombs, 
jgrenades, stink pots, saudsses, carriage^, gun belts, cro^S feet, powder 
matches, saltpetre, balls, pikes, swords, helmet8> Cttitasses, halberds, 
iances, j&velins, horses, ^saddles, pistol holsters, shotilder bdts, and 
gifenerally all other warlike accoutrements ; also Ship-timber, tar, 
|>itch and rosin, sheet copper, sails, ^emp and cordage, and generally 
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The statute of Charitable uses^ 43 Eliz.^ c. 4, in the 
preamble^ enumerates about a dozen purposes to which 
lands had been given^ and in the body of the act refers to 
tiiem as ^^ the charitable and godly uses before rehearsed/^ 
This enumeration not only served to explain the scope of 
the act; but gave a legal meaning to the term ^ charitable 



use." 



As the collection of ideas approximates to completeness, 
the signification of the terms approaches to precision ; but 
since hardly any enumeration can be complete, it is 
usual to adject general expressions. The legal rule of 
interpretation* must here be regarded, that after an 

whatever immediately serves for the equipment of ships ; unwrought 
iron and deal planks, however excepted." But it is expressly declared 
" that this kind of contraband merchandize shall by no means compre- 
hend fish and flesh> fresh or salted ; wheat, flour, Corn, or other grain ; 
garden stuff, oil, wine, and generally whatever serves for the nourish- 
ment and support of life, so that all these articles may always be 
conveyed and transported like other merchandize, even to places m the 
possession of an enemy of the two Crowns, provided that such places 
are neither beseiged dof blockaded." The enumeration consisted of 
two classes of things, warlike implements and ship building materials, 
with an exemplification of both classes, an exception out of the latter 
class, and a salvo upon the whole article. These treaties, therefore, 
exhibit five modes of expression — 1 . Nominal interpretation. 2. Enu- 
meration. 3. Exemplification. 4. Exception. 5. Salvo. The saving 
clause was clearly imnecessary ; it was probably inserted because in 
some ancient treatie» ** provisions and money" were declared to be 
contraband. 

* Archbishop of Canterbury^a case, 2 Co* Rep* 46 a. Contrast 
Doe d.. Meyrick v. Meyrick, 2 Cr. and Jerv. Exch. Rep. p. 22a, and 
Sandiman v. Breach, 7 Bam. and Cres. Rep. &/, (Enumeration) with 
Lewis V. Rogers, 1 Cr. M. and R. Rep. 48, (Exemplification). In 
Casher v. Holmes, 2 Barn, and Adolph* Rep. 592, the Arundel Port 
Act, '6 6. 4, e. Ixx., imposed duties on articles oi lading enumerated 
alphabetically in a schedule, and amongst others. 



Copper 

Iron 

Lead 

Medals 

Plated Goods 

Steel 



Metal, cast 
** Copper or brass 
•• Pewter 
•' Tin 

** All other metals not enii- 
merated. 



A ship laden with gold and silver bullion entered the port It w&s 
contended that it shopld pay the duty, because its cargo was of "metal 
not enumerated." Tlie Court considered that as gold and silver were 
not popularly designated as " metals," but as the " precious metals," 
[bullion or specie] or by name, the Act could not mean them by the 
general expression, but meant metals of inferior description to those 
particularized as bell-metal, queen's metaU 
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enumeration of particular names evidently intended to 
embrace die principal subject, concluding general expres- 
sions shall mean not merely kindred and allied matters^ 
but matters inferior in d^ree to those which are set 
forth. And although this ride of interpretation has occa- 
sionally evolved serious misconstructions, it is in the 
main reasonable, for if the writer had intended to include 
superior cases, he would have advanced and instanced 
them, and not have passed them over in silence in order 
to dwell on less important particulars; or at least the 
order of his words would have been reversed, he would 
have put the general expression first, and thereto added 
the particulars to exemphfv its meaning.'*^ 

Where an enumeration is intended to be complete and 
exdusive, and the general expression only as a name for 
the collection, or at most what is termed '^ a drag net,'' to 
include stray items which might have escaped notice, a 
negative clause should be added, declaring that no other 
things than those of the same character and class as there 
enumerated, are to be included within the general 
expression. The stat. 20, O. 2, c. 19, concerns disputes 
between masters or mistresses, and '^artificers, handi- 
craftsmen, miners, clothiers, keelmen, pitmen, glassmen, 
potters, and other labourers employed for any certain time 
or in any other manner.'' Upon this enumeration and 
description it was doubted whether workmen of a difierent 
character to those enumerated were meant by the term 
" other labourers."t 

* The Btat. 14 6. 2, c. 6, made the stealing of sheep or other cattle 
felony, withoat benefit of clergy ; but these general words being looked 
upon as much too loose to create a capital offence, the act was held to 
extend to nothing but mere sheep ; and therefore in the next session 
it was found necessary to make another statute, 17 G. 2, cap. 34, 
explaining and extending the former to mean " bull, cow, ox, steer, 
bullock, heifer, cslf, lamb, as well as sheep, and no other cattle 
whatsoever."' 

f Lord Ellenborough : — Unless these words, " other labourers," 
mean to comprehend a different description of persons from those 
before particularly mentioned, it is difficult to account for their inser- 
tion at all ; but applying them to other labourers in any other trade or 
business, the sense will be perfect, and each word will have its mean- 
ing. But it may be said that if such an extensive construction be put 
on these last words of the sentence, the former part specifying certain 
trades becomes nugatory. That, however, will not follow, for artificers, 
handicraftsmen, miners, &c., do not necessarily or properly fall under 
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The principal rule to be deduced from this selction ia> 
that where there is no known name of the compass of the 
writer's idea, and the superior genus is too distant, or 
there is no superior genus, enumeration is to be used, but 
care must be had in its application. 

Th^./ormula for enumeration after a general expression, 
is ^^ sciUcet/' or ^^ videlicet/* " namely,^^ or, " that is to say,'* 
prefacing Qie particulars mentioned.* 

§5* — Exception. 

The process by which terms that are too large snd 
general are cut down to the required measure is the reverse 
of extension mentioned in the last chapter, and is, for the 
most part, effected by separate provision in the same way. 
In the statute 26 H. 8, cap. 18, the King ordains ^^ that all 

the denominwtion of labourers ; there being, as I take it« a known dis-^ 
tinction between a journeyman in any art, trade, or mystery, or other 
workman employed in the different branches of it, and a labourer/^ 

It is clear that the judge and the legislator used the term " labourer '* 
here in different senses. The judge drew a distinction of classes where 
(unless the word " other " is deemed an unmeaning expletive) the legis- 
lature made but one class. Lowther v. Lord Radnor, 8 East Rep. 1154 

* The " scilicet " or " videlicet " is a handmaid to another clause, 
expressing particularly what before was general. Hobart R§p. p. 172^ 

Stukeley v. Butler : A bargain and sale was made of " omnia ilia 
boAcos, sub-boscos, maeremlum, &c., stant^ et cresceB* in et super toto 
iUo manerio de Cleave : Videlicet in et super tot& illd^ copici& vocat. &Ci» 
«c in et super bosco vocat. ^c Una cum omnibus aliis boscis sub.-, 
boscis maeremio et arbor^btis fitant. et existen. super pr^dicto manerid 
de Cleave, quae convenienter parcari poterint et suecidi sine prsejudicio 
et danmo ad statum, &c., dicti manerii." 

Hobart, C^ i, eontttrued the parcels, not as one entire compacted 
sentence woven and interlaced together without division in words or 
sense, but as two substantive dauses, the one " omnia &c/' " all thjese 
woods standing oa the manor with the videlicet as its handmaid, the 
other " una, &c.,'' with its own conclusion, convenienter; and hence that 
the qualification ^' qws convenienter/* kci, did not extend to the whole 
parcels. He also considered a videlieet or «ct/tce/, or in English, " that 
is to say, to be neither a substantive nor a several clause, but inter- 
inedia, whose iMttnral and proper use wto to partictilarize what was 
before general* or to distribute what was in gross, or to explain what 
Was doubtful and obscure. It should therefore neither contradict, nor 
increase, or diminish the premises ; and as the viz. here would dimin- 
ish the premises; he held it void. This was a misconstruction. To 
make the general or introductorjr, a substantive and several clause^ 
Hobart read *' all those,'' [i. e. the following] woods in the whol^ 
manor, as if it had been written " all woods, &c/' He thus render^ 
ttie ^ideHeet and the last clause nugatory. 
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his subjects shall be pardoned of all offences^ &c., not here- 
after excepted.;'' Excepted always all treasons, prepensed 
and voluntary murders, &c. The act 55 6. 3, c. 60, sec. 33, 
declares that " all and every part oif the complement of every 
ship or vessel in the Navy to be petty or inferior ofBcers, 
seamen, non-commissioned officers of marines, or marines. 
Except such as appear by the books of such ships to be 
admirals or flag officers, captains, lieutenants, masters^ 
second masters, and pilots, physicians, surgeons, chaplains, 
secretaries to flag officers ana their derks, pursers, boat- 
swains, ffunners, carpenters, end commissioned officers of 
marines.'^ 

The exception may be indicated in its proper place by 
a word, which may be defined afterwards. The statute 
7 and 8 W. 3, chap. 18, sec. 2, charges a duty upon 
inhabited dwellmg houses (other than and except cottages). 
By s. 29, '^ such dwelling houses whereof the occupiers, by 
reason of their poverty or the smallness of their estatesj^ 
are exempted from the usual taxes to church and poor, 
shall be construed as excepted out of this act, as cottages, 
and no other.'' This is an instance of arbitrary interpre- 
tion also. 

We are told in law books, that an exception out of an 
exception is good. If a lease be made to B. of ^^ an estate, 
excepting such a house, saving to B. a room in the house," 
the lessee shall enjoy the room.* Why should it have 
been doubted ? It is merely a mode of expression. Thus 
in the statute of fines it is enacted that ^^ all persons shall 
be concluded by a fine except feme coverts other than 
those that be parties to the fine." These involved excep- 
tions might have been avoided, by describing the things 
first mentioned more clearly as in the statute, ^^ except 
feme coverts, who are not parties to the fine;" and in 
the lease ^^the estate, and also one room, (describing it) in 
the house." 

The form of a proviso is often used to express condition^ 
but ^^if " affirmatively, and ^^unless" negatively are prefer- 
able. The proviso is the proper formula for a provision of 
a precautionary nature. Tlie exception should be confined 
to things that would clearly fall within the general expres<^ 
^ion; and the saving, or derogatory clause to collateral 
persons or things which might be incidentally afiected. 

• Gro. Eliz. 372» 
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Elzplanations, provisoes^ &6.^ are frequently inserted 
more from caution than real necessity. Thus in the statute 
5 and 6^ Edw. 6, cap. 3, it is said that ^^times are to be 
sanctified and hallowed^ that is to say, separated firom all 
profane uses^ and dedicated and appointed not imto any 
saint or creature, but only unto God and his true worship.^ 
This explanation Was evidently introduced to dispel tiie 
notkm, that days were sanctifi€Kl for the worship of saints, 
and not of* God. 8o the statute of superstitious uses, 2S, 
H€n. 8, has a proviso, excepting a chanty to dischai^ 
prisoners at Norwich. It was argtied that this proviso 
shewed that the statute embraced sdl charities of the same 
kind not so saved; but it was answeired that tiie proviso 
WM inserted rather to satisfy some burgesses of tiie parlia- 
ment tiiat were ignorant of tiie lawa, than for any neces^ 
fflty.* The act 1 J^xi. cap. 21, (brokers) contains a kmg 
description of the selected brokers and their profession in 
London, to prevent their name and business from being 
confused with the then new trade of pawnbrokers. The 
statute of distributions enacts tiiat ^^the residue of tiie 
estate shall be distributed equsdly to every of the next 
kindred of the intestate who are in equal degree, and 
those who legally represent them, provided that tiiere be 
no representations admitted amongst collaterals, after bro- 
thers' and sist^^ children.'^ By the course of the ecclesi- 
astical law, representations were not admitted to remoter 
degrees than children of brothers and sisters of the intes- 
tate, and the proviso was deemed to be butexplanatoi^ of 
the term "le^ representation,'^ in the sense of the eccle- 
siastical law.f 

If the exception be in a distinct part of the composi- 
tion, reference to if^ or notification, should be made in 
the clause to be restricted, as ^^ all offences (not hereafter 
excepted).'' 

" Excepted always," used in the example before given, 
Stat. 26, Hen. 8, cap. 18, is a good formal commencement. 

An exception may be made by the verb " except;** and 
in the absolute construction by the participle ^^ being 
excepted," or adjectively, by '^ other than." Also by " pro- 
vided always," *^ saving," &c* 

* Porter's Case. 1 Coke Rep. 24, a. 
t Carter v. Crawley. T. Ray. 603. 
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OF ILLUSTRATION BY FIGURES OF SPERCH. 



§1. — Metaphor, SfC, §3. — Analogy, 

§2. — Figwrative Language, ^4. — Antitheais. 



The figures and flowers of rhetoric are ill-suited for the 
purpose of precise oommunication^ but may deserve a few 
observations. 

§ 1 . — Metaphors^ 

Metaphorical resemblances^ affinities^ and allusions, are 
often lively and agreeable, but when carefully examined 
are commonly found to be false ; or, if not false, so inexact 
as to have a tendency rather to mislead than to instruct. 
The Roman law contains metaphors, &c., but they appear 
to have been introduced chiefly by the scholastic jurists 
as embellishments. Such embellishments, however, come 
with more grace from poets and orators, than from jurists 
and legislators. When the latter writers resorted to figures 
of diction, tliey had other aims than the mere enunciation 
of law, and very little of what they have so done is worthy 
of imitation. 

As however, ethical writers and ancient legislators and 
sages of the law, have not disdained to use .physical illus- 
tration and rhetorical imagery, in their grave and solemn 
treatises, laws, and judgments, it is not becoming our re- 
verence to their authority, to omit all mention of this gar- 
niture of discourse. We will, therefore, subjoin some 
specimens of what examples in this kind, they have left 
us.* These specimens will speak for themselves. If any 

* SiMltlES. 

Accommodation of laws to the times:— Coarse garments in tem- 
pest or winter, lighter garments in calm or warm weather. 1 Ed. 6, 
cap. 12. 

The people resting securely under the king's protection :— Small 
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of them should appear to be fancifully absurd^ the reader 
will not fail to remember^ that at the time when /^ sad and 
grave judges/' and ^^ discreet burgesses/' gave utterance to 
these expressions, such conceits were deemed not merely 
happy strokes of wit, but additions to the force and energy 
of a composition. 

Many of these figures are inapt, that is, their parts when 
fitted, do not correspond to those of the things to be illus^ 
trated ; indeed it is hard to say how they could illustrate * 
bt all. It is certainly allowable to make intention plain 
in any way, but it is better to rely upon more substantial 
exponents than figments for the purpose. The only rule> 
therefore, to be given, is to avoid them. 

§2. — ^Figurative Language. 

Some remarks have been made in a former chapter* on 
figurative language; a feW words in this place will com- 
plete all that need be said on that subject. The flowery 
style in which a moonshy, or oriental scribef loves to ex- 
fishes of the sea lying under a rock or bank-side iindistarbed by the 
surges of the water, or the raging of the tempests 37 H. 8, cap« 15. 

Deriving a freehold from an executor under a power to sell : — Meme 
le maniere, come home avera fire d^un JUnt e uncore nui fyre est 
deins \^ flint , Babington Justice in Farrington ny, Darrel. 9 H. 4, fo. 
34, b. 

A fine with non-claim : — Janus or Noah who survived the flood and 
begat a new generation ; non-claim being the flood, and new rights the 
Hew generation. Catiine J. Stowel v, Zouch. Plow. Com. 368. 

The student proceeding with difficulty from dther studies to investi- 
gate the law, but persevering therein with ease and delight : — ^A maU 
drawing water from a deep well in a bucket raised with ease in its own 
element, but drawn from it with difficulty. Coke on Littleton. 

Metaphors^ 

Uses transmitting the land to beneficiaries: — Conduit pipes, or 
channels. Walmsley J. Chudleigh^s Case, 1 Rep. 133. 

The legal estate obtained by one mortgagee to overreach another, or 
by a purchaser to overreach a mortgagee : — ^Tabula in naufragio. Sii* 
M.Hale? 

The reader, who wishes to pursue this sul]Ject> may find ample store 
of figures in the reports of Plowden, and the learned miscellanies ot 
Coke. 

* See chapter III. 

t These happy leaves are a nosegay plucked from the thorniest 
garden of concord, and tied by the hands of the plenipotentiaries of the 
two great states in the form of a definitive treaty, in which the arti« 
eles of friendship and amity are blended. Treaiywith Pereia^ 18l4« 
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patiate^ and of which, ancient grants* and statutes among 
us afford specimens, chiefly arises from the exuberance of 
the writer's fancy, stimulated by the taste of the people 
whom he addresses. But there is another kind of figura- 
tive style which arises from the poverty of a language, and 
the want of invention among wnters to make or introduce 
new words in order to express the conceptions of their 
minds. Of this there are specimens (some most homely) 
in every department of EngUsh law.f 

There is still less of precision than elegance in this 
style. The primary and secondary senses of metaphorical 
words are liable to be confused ; and in the case of most 
of the ambiguous laws, capitulations, &c., with which 
institutional writers illustrate their remarks on interpre- 
tation, the doubts arose from the figurative style in which 
they were couched. Thus when the law was "that no 
person should draw blood in the streets,'* the doubt whe- 
ther a surgeon reUeving a person by blood letting had 
incurred the penalty, entirely arose from the improper 
style. There is no preservative against this error : custom 
and authorized construction are the only means by which 
metaphorical words become plain and safe to use in theii* 
secondary senses ; and Until the senses are so fixed, the 
use of such terms must be avoided.]: 

§3. — Analogy. 

Analogy enters much more largely than other figures, into 
legal explanation, and illustration. It is better suited to 
abstract ideas ; and the convenient form of expression 
" qtiasi/^ borrowed from the civil law, as gwaw-contract, 
gt£(m-estate-tail, much facilitates its use. Where a con- 

* From an ancient English grant. " Omnes libertates et aquas circa, 
Hull quas cor cogitare poterit aut oculos videre." Rymer, vol. 2, par. 
2, p. 183, mentioned by Barrington. Observations, &c., p. 222. 

t In the statute of treasons, 25 Ed. 3 stat. v. cap. 2, " compass, ot 
imagine the king's death." Hotchpot : the collatio bonorum of the civil 
law, that is, the commixture or putting together by several persons of 
their respective shares, for the equal divison of the whole ; from a 
pudding mixed with divers ingredients, so called. We speak of one in« 
cumbrancer " squeezing out " another. In pleading " to go to God," 
or " to go without day," is in plain English, to be dismissed the court* 

X The blending of names by analogy, in the purposes, &c., of 
objects, is seen in the word law, (see chapter 1,) and the words rule 
and right, &c. " A rule in its first and proper sense being applied to 

L. 
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fonnity or resemblance in properties, effects, or conse- 
quences^ exists, or is to be made, between a known Iq;al 
entity, and a new, or an unknown one, the latter may often 
be rendered intelligible by analogical aUimon. Analogies 
may be too Car-fetdied : When &e estate or possibility of 
seiadn, which is supposed to remain in feoffees to uses^ in 
order to serve or supply future, or contingent uses, was 
said to be '^ quasi medium quid inter utrosque status,'^ it is 
not easy to see what illustration was afforded ; certainly 
none^ to any but schoolmen. 

§4. — Antithesis, tfc. 

Several law maxims are expressed antithetically.f In 
these sayings, point is more regarded than precision: 
and propriety is often sacrificed to mark the contrast 
between the members of the period. But many of the pro- 
verbs of all ages and nations are expressed m this way ; 
and such turns of expression must be considered to be 
allowable in the making of maxims. Alliteration and 
plays on words have also been used in that description of 
writing iX but these figures rather offend against the rules 
of chaste composition. We are however, so well supi^ed 
with maxims and sententitious sayings, in the writings of 
Sir E. Coke, Bacon, and others, who gleaned them m)m 
the civil, canon, and feudal laws, the ancient heathen moral- 
ists, &c., as well as from the common law, that it appears 
to be hardly worth while for an author to turn his attention 
to the mode of their composition or expression. Anti- 
thesis, &c., certainly are not applicable to any other kind 
of legal writing. 

material and sensible things is the measure according to which w^ 
judge of the straightness and crookedness of things, and from hence it 
is transferred by analogy to things moral or intellectual. A moral 
rule is the measure according to which we judge whether a thing be 
good or evil ; and this kind of rule is that which is commonly [by 
metaphor] called a law, and the agreement or disagreement of our 
actions to this rule is suitably to the metaphor called rectitude or 
obliquity. An intellectual rule is the measure according to which we 
judge whether a thing be true or false, &c. TiOotion JRule ef Faith, 

* Dyer, Rep. 340. -^^ 

t Compendia sunt dispeneUa, Breuis via per exempla, tonga per priB* 
eepta. Co^firmat U8um qui toUit abusum. Favores ampliandi sunt, odia 
restringenda. So the Civil Law — Imperatoriam majestatem non 9olum 
armit deeoratam, sed etiam legibus oportet esse armatam. Inst, Proean, 

I Affecius punitur, licet nan tequitur effeetut. Fhrma legalis, forma 
euentialig, 8fc. 
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Ths fixing upon the tenn (whether of one word or 
sevend words) which will convey an idea in the happiest 
manner, and npon the best mode of explaining a difficult 
tenn^ are the principal operations in the art or process of 
commimicating peculiar ideas. But when an idea is once 
enunciated in terms long and precise^ or elaborately and 
fully defined^ a consideration is how to recal. the same, 
idea to the mind of readers^ without unnecessarily offend-, 
ing their taste, or encumbering the phraseology of the 
docmnent. This is chiefly effected without repeating the 
term, by judiciously using words of reference which may 
perform uie same office, as effectually perhaps, although 
it be through a double medium. 

§1. — Repetition. 

When the meaning is the same, the same words or form 
of expression should be used. In a treatise, a complete 
uniformity of phrasing, would be distasteful to ^neral 
readers. And as there are several ideas which may oe de- 
noted by one set of names with as much propriety as by 
another, it would be more pedantic perhaps than wise, to 
make a rule to call these ideas by the one set of names 
and never by the other ; and when the rule were made, it 
would not be easy to dbserve it. The Uberty, therefore, 
of accepting any such term as presents itself, may be 
conceded to an ethical writer. But that liberty is abused 
when for the sake of smoothness or euphony, he seeks, 
and tacitiy makes changes in his terms, while nis meaning 
and ideas remain unaltered. When a term is varied with 
notice, it is an explanation of one word by others which is 
not of course affected by the above remarks. In the case 
of a technical notion, there is rarely a choice or variety oC 
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appropriate names, and of consequence no Uberty of 
varying the terms. And when the draftsmen writes con-^ 
ceming ordinary matters, which do admit of double names, 
the Uberty which other writers may take of using thosQ 
names indifferently and interchangeably, must in his case^ 
out of regard to precision, and the certainty of knowing 
that the same thing is meant, be abridged. Considera- 
tions of critical elegance, are, when compared with the 
above, imworthy of attention. Probably in America, the 
terms, " man of colour,'* and ^^ coloured man,'* are con- 
vertible in discourse; but a variation from one to the 
other in a solemn law composition, such as the New 
York Revised Statutes, when the same description of 
persons is meant, reads badly. In the form of articles, 
given in the schedule of the act, 35 G. 3, c. 90, the agree- 
ment is expressed to be between the master, ofiBcers, 
mariners, seamen, and seafaring men of the ship. But the 
master proceeds to covenant with "the ofiBcers, mariners, 
seamen, seafaring-men, landsmen^ and boys.** And those 
persons all agree that in case anything should be lost 
by their negligence, it shall be made good to the masters 
or owners, out of the wages of such " ofiBcers or seamen,** 
by whose negligence it happened. In another part the 
term "master, ofiBcers, and seamen,** is used for aU classes 
on board the ship. In others, the term "ofiBcers, and 
ship*s company,** is used for all, except the master. In 
this case, it is mere conjecture, that the same class was 
meant by these so different names. It is evident, that 
such diversity of phrase must lead to great imcertainty in 
construction.* 

Whenever a Draftsman has in a legal document used 
terms for one purpose or sense, he is not at Uberty to use 

* The old Coal Act, 47 G. 3. sess. 2. c. Ixviii. 8. 116, ll7, enacted 
that " if a Purchaser were dissatisfied with the measure of his Coals, 
the Carman should wait until they were remeasured, and the Purchaser 
should send notice to the Vender and also to the principal Meter's 
office, and thereupon a Meter should, within the space of two hours 
next after such notice left at the office, attend at the house of the Pur- 
chaser to remeasure the Coals." According to this it clearly was the 
duty of the Meter to attend at the house of the Purchaser within two. 
hours after notice left. But sec. 120 imposes a penalty upon the prin- 
cipal Meter " if he shall neglect or refuse, within the space of two 
hours after the receipt of the notice to send a Meter to the house of 
tbe Purchaser ^" This section merely required a setting out from, th^ 
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diem therein for another; and if this be the case in 
respect to words generally^ much more is it the case with 
words that have been suDstituted or defined by him. In 
last wills,* the court have in some few very doubtful cases, 
and where it seemed impossible otherwise '^to make 
atonement and peace among the words/' construed the 
same words, in dmerent parts of the document in different 
senses ; but such sacrifices of law and grammar to igno- 
rance and nonsense, are not often made, and should never 
be expected. The appropriation of terms, when once 
made, may therefore be considered to be unalterable. 

§2. — Reference. 

As duplicity in language is inadmissible, the only expe- 
dient to avoid the constant repetition of the term where- 
ever the idea occurs, is to use words of reference thereto. 
In this description, are included not only the ordinary 
grammatical relatives, ^^ such,'' &c. and the technical rela^ 
tives ^* aforesaid," &c., (both of which will be considered 
among the particulars of grammar,) but those referential 
denominations which are derived from what may have 
been previously affirmed, or would be legally inferred 
concerning the idea. On this latter species, a few remarks 
may here be made. ^ 

It may be observed generally, with regard to the choice 
between these two sorts of reference, that grammatical and 
technical relatives are preferable to referential denomina- 
tions, unless the latter are known to suggest ideas perfectly 
correspondent to the principal term; for obscurity is a 
less evil than misinformation. Thus the statute 7 and 8, 
6. 4, cap. 30, (mischief.) § 24, enacts, that any person 
wilfully or maliciously committing any damage, injury, or 
spoil, to or upon any real or personal property, &c., shall 
on conviction, pay compensation, &c. ; and on non-pay- 
ment, ^^ the offender " may be committed : provided, that 
this shall not extend to any case where ^^ l^e. party tres- 

office within two hours. This discrepancy or departure threw doubt 
upon the meaning of the ll7th section. Between the two sections it 
was held that the Meter's leaving his office within two hours after 
notice left, was a performance of his duty. — Loaders. Thomas, 3 Young^ 
^ Jervis Rep. Excheq. 525. 

♦ "Winterton », Crawford, 1 Russ and Mylne. Rep., p. 40?, 
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passing," acted under a supposed right to do ^liie act 
complained of ;'' nor to any ^^ trespass " in hunting, &c., 
but every such ^^ trespass'^ shall be punishable, as before 
the act* Here the person committing any damage, &c., is 
propedy called the ^^ offender " when convicted $ and ihe 
damage, &c., alleged to be committed, is properly called 
'^ the act complained of/' But iirhen the section goes on to 
teler to a person committing damage, &c., as ^' the party 
trespassing,'^ and to the act of damage &G., as a '^ tres- 
pass,'' it renders it doubtful^ whether the legal notion of 
trespass is to attach to all the acts beSrare mentioned, in 
the much more general words ^^ wilful and malicious 
damage, &c» 

Whete the particulars have a common character, or 
office, the individuals may be once named, or assigned, in 
connexion with their character or office, and afterwards be 
referred to by the name of that character or office. Thus in 
the statute 10 & 11, W. 3, c. 2, '^ A B, CD, EF, & G H, 
trastees, nominated and appointed for puttmg in execu- 
tion the powers and authorities hereinafter enacted^ relating 
to the forfeited and other estates and interests in Ireland," 
are referred to afterwards as ^' the said trustees," 

Sometimes, a name may be given to ^the character or 
office : as by the 43 Eliz. cap. 2, it is ^enacted, that the 
churchwardens of every parish, and four, three, or two of the 
substantial householders, there shall be called ^ overseers of 
the poor." The statute 3 and 4, W. 4, c. ^4, (abolition 
of mies and recoveries,) gives certain new powers to the 
party possessing certain interest in an entailed estate, and 
m respect of those powers, terms such party the " protec- 
tor of a settiement." 

The phrase of reference should not be varied. Thus in 
a deed if the parcels are once referred to, as ^^ lands, tene- 
ments, and hereditaments, herein described," the same 
phrase should be carried throughout the deed. 

When things are described fuUy once, and afterwards 
named iir short, a letter, or some other mark attached to 
them both, would identify them beyond the power of 
mistaking. A capital letter might be put at the first re- 
scription, and the correspondent small letter at the referen* 
tial description. Thus, " Justices-of-the-Peace-of-the- 
County-resident-in-the-division" (A) at first; and after- 
wards ^ such Justices" (a). 
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• — Sex, 
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tion, 
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§ B.'— Assertion, Direction, /Jrc. 

§ 9,— Condition, 

§10. — Opposition, Exception, 

Caution, 
§11. "^Reason, Purpose. 
§12. — Junction and Disfunction, 
§ 13 . — Transition, Application, 

8fc. 
§14. — RmarJcs, 



HiTHBRTO our attention has been directed to the means 
of expressing peculiar ideas in a document. We now 
oome to the consideration of those familiar and constantly 
recurring ideas of sex, number, time, mode, &c., the words, 
inflections, and phrases used to signify which, are as much 
appropriated and as well known as the ideas themselves, 
and are, from this circumstance (added to their frequent 
application and great importance), considered to be the 
special objects of grammar. 

It is in the use of these terms that the ease and connect- 
edness of composition mainly consist. If other terms, 
originally perhaps, of precisely the same meaning and now 
of the same effect are used, the writing is at once seen 
to be constrained and elUpticaL Take, for instance, this 
example : — 

If any person or persons shall hereafter bring an action 
of trespass against any ot?ier or others acting in the said 
county or elsewhere under this act ; then he, she, or they 
(the defendant or defendants) for his, her, or their defence, 
may plead not guilty mthout rehearsing of this act : anY 
THING herein contained to the contrary notwithstanding. 
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The words in italics and small capitals are some of the 

rnmatical terms alluded to. To shew how ill they can 
supplied by any other mode of expression^ let equiva* 
lent words be taken^ thus^ 
Suppose — 

Persons Number : One or more 

bring lime : after this act. 

action Kind : Trespass, 

against 

-other persons Number : One or more 

Sex: either 
Description: acting 

pku:e where : County, &c* 
Authority : (this Act) B 

At»PLICATION— 

A may plead, &c. 

Caution — 

Any thing contained 

Document wherein B 
to the contrary notwithstanding. 
This mode of expression is as imnatural and harsh as tiie 
former reads smooth and easy. 

Grammatical terms also constitute one of the principal 
means by which more difficult or less generally known 
ideas are communicated or explained. If in a writing we 
cannot discover tlie meaning which ordinary grammatical 
terms, or words used as their substitutes, are to receive, 
it would be vain to attempt to reach to the meaning of 
more difficult and peculiar expressions. Mistakes there- 
fore in these common words have a pernicious and exten- 
sive influence over the whole document. 

The ancient law3rers were good Latinists, and pursued 
strictly the rules of grammar* in the construction of plead- 
ings, deeds, &c. Hence the Jeofails, which in writing a 
dead language were frequently made, were mostly detected. 
In the use of the vulgar tongue, too, mistakes and mis- 
placings of these words are very common, and are attended 
with die worst consequences to perspicuity. It is there- 
fore abundantly dear that particular attention should be 
paid to grammatical tesms in the preparation of legal 
mstruments. 

♦ See 1 Plow. Com., p. 122. 
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In legal writing tibere are certain modifications of some 
of the popular ways of expressing grammatical notions, 
and certain contrivances substituted for others. These 
technical peculiarities we will now proceed to consider, 
leaving any explanation that may be required of those 
forms and ways of speech in which no difference exists 
between legal and ordinary writing to be sought for in 
works on grammar and rhetoric. 

It will DC convenient to arrange our observations on 
this subject under the several heads mentioned at the 
commencement of this chapter, which are the names 
of the usual notions which words of the nature alluded 
to, are employed to signify; and it may be proper to men- 
tion, that the terms " nouns,^^ " prepositions,*^ &c., being 
the names of the classes into which words are distributed, 
and to which individual words are generaUy recognized to 
belong, will be occasionally used in connection with par- 
ticular words ; but no further use will be made of that 
classification. 

§1. — Se^. 

In ancient statutes, words of the feminine gender are 
seldom used. We find ^^ braciatrix*^ (woman brewer) in 
Stat. 51 H. 3, and " women bakers, brewers** &c. in stat. 37 
Ed. 3 cap. 6. The first mention of words for both sexes 
is in Stat. 11 Ed. 3, cap. 2, that ^^ neither man nor woman 
shall wear foreign clotii ;** but masculine pronoims only 
are used. The stat. 1 Ed. 6, cap. 3, (vagabonds) says, 
*^ whosoever, man or woman,** and uses the pronouns 
^^he and she, him and her.** The statutes relating to 
papistry, 23 EUz., cap. 1, and 3 Jac. 1, cap. 5, mention 
^^ slU persons of whatever sex,** and in parts (sec. 5 of the 
former, and sec. 11 of the latter,) use both pronouns. 
These deviations from the usual practice are owing to 
the pertinency of some of the matters legislated on, to 
women ; and to the doubt whether the other acts 
(being highly penal) would extend to married women. 
On the accession of the first female Sovereign aft^ the 
conquest, the act 1 Mar., sess. 3, cap. 1, was passed to 
extinguish the doubt whether the name ^^ King** in sta- 
tutes comprehended the Queen supreme governess ; but 
the act treats the doubt only as an error or folly which 

M 
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Ignorant and malicious persons might be indnced to enter- 
tain ; and historians ascribe this act to graver doubts than 
the grammatical one therein mentioned. 

The increasing demand for expUcitness indnced the 
Draftsmen of succeeding ages to insert words applicable 
to both sexes; not nnUoraily retaining them^ however^^ 
even in the same act. Thus the act to license stage and 
hackney carriages^ 5 and 6 W. and M.^ chap. 22^ sec. 4, 
declares that *^ every person licensed may, by writing or 
will imder his hand and seal, devise his, hcTy or their 
interest. By sec. 5, the widows of ancient coachmen are 
entitled to a preference, but the act is elsewhere expressed 
in words of the masculine gender. In the repealed com- 
bination act, 5 6. 4, cap. 95, the fifth sec. appUed to 
any person forcing another to depart from his hiring; 
wmle the 6th sec. applied to any person combining and 
forcing another to depart from his or her hiring, &c. And 
the combination act of the next year speaks of offenders 
in words of the masculine gender; but of witnesses in 
words of both genders. Such variations as these might 
be intended to mark real distinctions in the legislator's 
mind, or might have slipped in through the inadvertency 
of the Draftsman. They must have the effect of causing 
embarrassment in the interpretation of the law. 

The English language is not rich in names common 
to both sexes. If, theref(»re, words in the masculine 
gender are not by interpretation of law, to be extended to 
females, two words must be used in the place of one ; and 
this would greatiy incumber the phraseology, and add to 
length of a docmnent. To obviate all doubt and prevent 
this inconvenience at once, it has been usual in modem 
acts to introduce a clause that words of the masculine 
gender shall be extended to females, unless the subject or 
context be repugnant to such construction. This clause 
has also been adopted in treaties, regulations, &c. By a 
peculiar provision in criminal legislation, words relating to 
offences, or the subject matter of offences or the offenders 
in the singular number or masculine gender carry the 
meaning of plural and feminine.* 

* Statute 7 and 8 G. 4, c. 28« sec. 14, wherever any statnte relating 
to a^y offence* whether puniBhable upon indictment or summary con- 
Ttction, in describing or referring to the offence or the subject in or 
with respect to which it shall be committed*, or the offender or party 



§1. BBX. 83 

But where the considoraticHi of sex is not at all perti- 
nent to the terms or subject of a law, there appears to be 
no good legal ground for the doubt that the law will not 
extend to both sexes, although words importing the 
masculine gender oidy are used.* It is dear from tbe 
practice of writers in all ages and in all departments of 
literature, that a discourse in words of the masculine 
gender grammatically extends to both sexes, where the 
subject is indifferently apphcable to both alike. Such, 
too, was the rule of the Roman law.f If? however, by 
good authority it should be supposed that there is any 
ground for this doubt, it would oe well for the legislature 
to remove it, by declaring that in all formal documents, 
words in the masculine shall generally extend to females, 
therem imitating foreign legislators,^ and foUowing up 
their own steps. 

Things to which gender has been figuratively assigned, 
as ship, &&, have been for the most part treated as neuter 
in law language. In the navigation act, 12 Car. 2, c. 18, 
however, in one part we read ^^ ship with all its guns," 
and in another, ^^ship with all her guns.'^§ In modem 

affected or intended to be affected by the offence^ hath used or 
shall use words importing the singular number or the masculine 
gender only, yet the statute shall be understood to indude several 
matters as well as one matter, and several persons as well as one 
person, and females as well as males, and bodies corporate as well as 
•individuals, unless it be otherwise specially provided or there be some- 
thing in the subject or context repugnant to such construction. 

* Magna Charta, cap. 29, enacted, Nullus liber homo capiatur nisi 
jper leg(Ue judicium parium suorum. Homo clearly extended to both 
sexes, and the act 20 H. 6, cap. 9, was passed with a view to remove 
the doubt of who were the peers of noble ladies ; not as Lord Coke 
supposed (2 last., p. 45) to declare that the chapter should extend to 
them. 

t Pronunciatio sermonis in sexu masculino, ad utrumque sexum 
plerumque porrigitur. Dig. De Verb. Significatione 195. Et vide 
Ibid 1, 40, 52, 84, 152, 163, 172. 

X Statuimus quod in omnibus statutis communitatis civitatis Verona^ 
tnasculinum genus eomprehendat etiam fceDaineum, si illud de quo trac- 
tatur communiter se habeat ad utrumque. Leges Municip. Veron. 
1507« p- 63, quoted by Barrington, Observations on Statutes, p. 197. 

§ The same mistake was made in a bill brought into parliament 
goring the present session, (1838-9) for the suppression of the Portu- 
guese Slave Trade. In the same section Portugal is said not " to have 
iSilfiUed her engagements* and to decline to assimilate its legislation.*' 
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acts, as 6 6. 4,. cap. 109 and 110, ship is spoken of in 
the feminine uniformly. 

It is usual to mention "bodies politic or corporate/^ or 
^ corporations '* in statutes^ in addition to tiie word " per- 
sons ;'' but where there is nothing in an act haviog 
reference to the habitude or capacity of individuals, tiiere 
can be but littie doubt that the word person will include 
a corporation. And this has been decided in two cases 
with reference to private acts.* It is true that in tiie 
statute of uses, the word " person^' used of feoffees was 
held not to include a corporation; but the statute afforded 
ground for this construction by a distinction within itself: 
when speaking of cestuique use^ it had the words ^^ person 
or body pohtic.^* And where an act (6 and 7 W. 4, chap. 
107) recited that loans had been made by the Exchequer 
Loan Commissioners and by private persons to parishes, 
&c., and enacted tiiat such Commissioners and private 
persons might extend the period for repayment of loans 
so borrowed; it was thought expedient to pass another 
act (1 Vic. cap. 25) to declare that the above enactment 
should extend to loans made by any chartered or incor- 
porated company or corporation, as if made by a private 
person. 

§2. — Number arid Quantity. 

The ideas of number that most commonly require to be 
distinguished are those of one and more than one. This 
distinction is indicated by the use of the singular and 
plural forms of those words which are declinable. 

In ordinary writing, words indiscriminately used in the 
singular are understood of several things as well as one 
thing, and vice versd ; but in law, on this point, the deci- 
sions of the courts have not been uniform. The stat. of 1 
Ed. 6, c. 12, having enacted that those who were convicted 
of stealing horses should lose the benefit of clergy ; the 
Judges conceived that this did not extend to him who 
shotSd steal one horse. By an act of the next year it was 
declared that the legislature meant the statute to include 
the stealing of one horse. But the statute of Gloucester, 

* Cortis V, East Kent Water Works Company^ 7 Bam. and Cres.> 
Rep. p. 332. Boyd v, London and Croydon Railway Company, C. P. 
Trinity T., 1838 ; and see 3 Barn, and Add. Rep. 147* 
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which gives an action of waste against him that holds for 
term of life or yearSy was construed to extend to him who 
holds for one year. So the statute 23 H. 8^ c. 1, which 
enacted that no person convicted of burning any dwelling 
houses should be admitted to clergy^ was witiiout difficulty 
extended to him who burnt one dwelling house. And the 
stat. 2 6. 2y c. 25y having enacted that it should be felony 
to steal any bank notesy it was determined that the offence 
was complete by steahng one bank note.* 

On account of this doubt^ acts have from very early 
times been loaded with names in both numbers ;t and in 
substitution for this practice^ the modem clause^ that words 
importing the singular number shall be understood to 
indude several things as well as one thing ; and words in 
the plural; one thing as well as several^ has been intro- 
duced. In criminal law the necessity for inserting this 
clause is superseded by tiie provision in the act 7 and 8 G. 
Ay cap. 28; before mentioned; a provision which might with 
advantage and in analogy to the usages of Hterature and 
jurisprudence^: be extended to other branches of law^ and 
other legal compositions. But until the legislature shall 
by some clear direction have settied the doubt, it would 
be well for the Draftsmen to regulate the use of singular 
and plural by the logical rule, that a greater thing granted 
allows the less, and a less thing prohibited prohibits the 
greater^ so far as that rule will apply. 

The phrase " more or less/^ after a specification of 
quantity^ is understood to mean a slight addition or dimi- 
nution.§ 

§3. — Aggregation and Distribution. 

Under this head; will be considered the class of words 
which; having lost their independent character; are asso- 
ciated with substantives and sentences for the purpose of 

* Hassers case. Leach's crown law. 

t See stat. 2 Ed. 6, cap. 8« &c. 

X In usu juris frequenter uti nos, Cascellius ait« singulari appella- 
tione cum plura generis ejusdem significare vellemus, &c. Dig. de 
Verb. Signific. 158. 

§ Vauglian'sRep.35. So in the Roman law : Hsec adjectio ''plurisve" 
non infinitam pecuniam continet sed modicam, ut taxatio heec " solidos 
decern plorisve'' ad mioutulam summam referator. Dig. de Verb. 
Sign. 192. 



86 GRAMMATICAL NOTIONS AND T£&MS. [CHAP. IX. 

^ttending^ limiting^ or o&erwise demonstrating their range 
and operation.* 

The article " the^* is the commonest definitiTe. ^^ The" 
should bei prefixed 1x> the name wh^her it consists of one 
word or of several words joined or not joined by the con- 
junction^ oopulatiye^ or disjunctive; and where more 
names than one are used, and diffident things are meant 
by tiiose names^ tiie article should be repeated before eadh 
name. 

^* An'* and ^^ a*' are oft^ sup^seded in law language by 
^ one.'' ^^ Any** and ^^ no/* and names without an article, 
refer to a person or thing, or persons or things indefinitely. 
In drawing and interpreting legal documents, t^e logical 
rule that indefinite words are equivalent to imiyersal, must 
not be forgotten* ^^Any** is equivocal: thus, "at wj 
time** or " at any place,** may mean ^^ at all times** or 
^^ at some time,** &g. ; and one of the latt^ phrasea sbomld 
be preferred according to the meaning and subject matter.f 

^^ That** and ^^ this** are used in two capacities, as defi* 
nitives and as substitutes.^ 

^^ All and singular,** ^^ all and every,** are used when the 
indiinduals of an aggregate are considered as taken both 
separately and together, as ^^ all and singular of the metr 
suages/* ^^ Both,** Mid ^^ each** and ^- either,** are used of 
two individuals to d^ify that they are considered together 
and separately and indi8criminat€dy.§ 

^' Certain** is used in law for a thing or things vaguely 

* A will in the words^ " I give all to my mother/' according to one 
report or statement, was held void (3 Mod. Rep. 46) ; according to 
another report was deemed too general to pass land so as to disinherit 
the heir at law. 12 Mod. Rep. 694, T. Ra^. 97. The particle " all" 
being relative, and having no substantive joined with it, was uncertain. 
It might mean all his chattels, or all his inheritance, &c. 

t '' At any time letten^" explained in the judgment of Vaughan 
C. J. Vaughan's Rep., p. 34. "Any," see 1 Plow. Rep., p. 83 
*' At any time dry." An agreement was made to drain certain drowned 
land that it should be dry in extremitate hiemis, viz,, in aliquo tempore 
between All Saints and Candlemas. It was drained on Candlemas 
eve, by which it was dry " at some time" in the extremity of the 
Winter. Two Justices thought that this was no performance, the 
others contra after verdict. Chapman v. Bill, 16 Vin. Abr. " Parols.' 

t Ilia," 2 Co. Rep. 33 a.^ 4 Co. Rep. 35 a. 

§ " Uterque " Dyer Rep. 338, pi. 39. Anderson Rep. 55. Cro. 

Eliz. 885. 
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taken where ^^some/' &c.y would be used in popular 

* 



Joint,'^ " several/* and '^ respective/* ^^ Joint'* is used 
to signify that one and the same thing is said of two or 
more subjects taken together; and ^^ several/* that one 
and the same thing is said of two or more subjects singly 
taken. Thus a joint and several bond is a bond obligatory 
on all the parties who execute it taken together^ and on 
each of them taken apart or separately from the rest. 
*^ Respective** is used when two or more things are said 
of two or more subjects^ to signify that each thing is to 
be referred to its proper subject. 

** Whosoever,** ^^ whatsoever,** "howsoever,** &c., are 
words of considerable significancy. They convey the full 
force of the words of which they are compounded. Thus 
in "whosoever,** the first syllable has the full import of 
" who** (" persons** being understood) ; the second syllable 
("so**) refers to manner indefinitely; and the third (" ever**) 
refers to time indefinitely. The compound is therefore 
equivalent to the circumlocution, *^ persons who in any 
manner, at anytime.** The separation of the last syllables, 
so us to throw them at the end of the sentence, is inele- 
gant. " Whoever,** &c., is a modem contraction. " Whom- 
soever** and " whatsoever ** are frequently found in legal 
documents, where "whosoever** would be more proper. 
Thus, for "all persons whomsoever,** it is better to write 
" all persons whosoever,** the construction being elliptical 
for " all persons whosoever they may be.**t 

The technical terms " seriatim,** in order and sequence ; 
" verbatim,** word by word ; " literatim,** letter by letter, 
require no explanation. 

§4. — Substitution, Relation^ and Similitude. 

Substitutes are the pronouns, &c. which stand by them- 
selves, and have exactly the same power as the names pre- 
viously employed, which are their antecedents. Relatives, 
are those which are annexed to other words for the pur- 
pose of recalling a previously expressed idea, without re- 
peating the words. Both derive their import from their 
position, hence they are commonly said to be destitute 

* Littleton Rep.> p. 17- 

t Quilibet 5, Co. Rep. 18. Dyer's Rep. 154, p. 15. 
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of proper ideas. ; but the effect which they produce renders 
thrai of great importance in construction. The proper 
position of these words we will not here, however, treat of, 
for that matter belongs to Collocation ; but we will explain 
some distinctions and expedients which are used for pre- 
Tenting or diminishing the ambiguity which relative words 
are u>t to produce. 

TVnere in ordinary writing, '^who,** ^^he,'* &c. are used, 
law3pers repeat the name in their documents, and keep up 
the connection with the previous matter by the words 
**the said,^^ "the aforesaid,'^ "the same,^^ "such,** &c. 
This is a safe rule, for the popular substitutes and relatives 
have only the sHght advantage of being shorter than the 
lawyer's, while these legal signs keep fast the principal 
name, and recall to mind the particulars that have been 
before annexed to it.t "The said** is appUcable to any- 
thing definite which has already been mentioned in the 
document, "the aforesaid,**t to something already men- 
tioned, but not recently or familiarly; "as aforesaid,** or in 
manner aforesaid, is also used elliptically for " as afore was 
said;** and "the samej: ** refers to something immediately 
before mentioned; that is, to the very next antecedent. 
These words are illustrated by the following examples : — 
1. A gift to A and the heirs of his body, with remainder 
to B, "in manner aforesaid,** raises a good estate tail in 
B. 2. In a gift to A for life, with remainder to B in tail, 
with remainder to C "in manner aforesaid ;** the last re- 
mainder is void for uncertainty. 3. In a gift to A for life, 
with remainder to B in tail, with remainder to C in the 
same manner; the last remainder is good.§ In legal com- 

* If A be bound " to pay £10 before Oct. 10, if B. be then living, 
and that he levy a fine." To whom does the last pronoun refer ? to 
A or B ? B is last named, but it is in a parenthesis. A was probably 
the person meant. 2 Roll. Abr. 25, 1. 15. In Stat. 4 G. 4, cap. 90, 
8. 14, it is said at the beginning of the section that ** offences shall be 
determined by one or more of them." In the same section no persons 
are before named to whom " them " can refer ; and in the preceding 
section the next antecedent is ** Packer," &c., who are the persons 
whose offences are to be corrected. The persons intended were pro- 
bably the Trustees of the Linen Board, and the reference would perhaps 
be inverted to them. There would have been no doubt of the meaning 
if the words " said trustees " had been used. 

t " Aforesaid," Hob. Rep. p. 6. 

t " Idem," 10 Co. Rep. 124. 

§ Co. Litt., 20 b. 385 b. 
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position. ^^ The same " is also used as the substitute of a 
name preceding or following it, and sometimes of a sen- 
tence, where in common writing *^ it'* or " them'^ would 
be used : thus " the estate shall be upon the trusts herein- 
after declared concerning the same ;'' that is the same estate. 

The words " hereof," &c., compounded of diflTerent pre- 
positions, and the adverbs ^^here," ^^ there/' and ^ where," 
are so highly convenient on account of their brevity, and 
their applying alike to singular and plural, that these qua- 
lities redeem their inelegance. 

" Such ^^ refers to something before mentioned, but not 
with much individuality.* " Such as ^^ is used to intro- 
duce or preface a description of the quantity or kind of 
things.t " It,'^ in the inceptive form is often a substitute 

* For an extended legal meaning of •' such " in several Acts of Par- 
liament^ see Poulter's case, 11 Co. Rep. 33 ; Morris v. Mellin, 6 Bam. 
and Cres. Rep. 446 ; Bennet v. Daniel, 10 Bam. and Cres. Rep. 600 ; 
Skuse V, Davis, Queen's Bench, Trinity Term, 1839. 

" Talis " and " idem," Cro. Eliz. 197, 241. " Talis qualis," 4 Co. 
Rep. 18. " Hujusmodi," 6 Co. Rep. 33 b. Pattison v. Banks, Cowp. 
Rep. 540. 

t " Such as." This phrase is sometimes confounded with " such." 
A covenant was contained in a lease for a term commencing at Michael- 
mas " that the tenant should not during the term cut down any cop- 
pice or underwood of less than ten years' growth, or at an unseasonable 
time of the year." But the landlord agreed that at the expiration of 
the term he would pay to the tenant the value of " all such growth of 
coppice and underwood as should be then standing and growing," the 
same to be valued, &c. The question was, whether the landlord was 
bound to pay to the tenant the value of the coppice of less than ten 
years' growth standing at the end of the term ; the doubt arising on the 
relation of the words, *' such growth of coppice as." Three of the 
judges, on the ground that as the only growth mentioned before was 
that of less than ten years, the word " such " could grammatically re- 
fer to nothing else, decided, though with apparent reluctance, that the 
landlord should pay the value of all the coppice left standing of less 
than ten years' growth. The other judge conceived that it referred to 
coppice of ten years* growth, on a strong presumption of the meaning 
of the parties, as gathered from the restriction on the tenant not to cut 
coppice of less than ten years' growth, and to the period of the year 
when the tenancy would end, which was before the cutting season, but 
after a portion of the coppice would be of ten years' growth. The 
Court read the clause as if it had been written, " such growth of such 
coppice as shall be standing," and the majority of the Court mistook 
the attribute of growth in the preceding clause. Grammatically, the 
words " such growth of coppice as shall be standing," mean " so 
much growth as shall be standing of the coppice;" and the word 
growth was used to signify shoots, in contra -distinction to stools.— 
Love V. Pares, 1 3 East Rep. 80. 

N 
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for a subsequent member or clause of a sentence. It 
enables the writer to begin the sentence with the verb^ 
when the nominative would be inconveniently long to pre- 
cede it. Thus ; ^^ it shall be lawful," means the matters^ 
which follow, naming them, shall be lawful. *^ It " also 
enters into the impersonal form of ver]>s in which an action 
or event is stated, and the agent is understood or impUed. 

The article " the " is in common language used as a re- 
lative designation. It has been so used in statutes occa- 
sionally (as in the Irish Poor Relief Act, 1 and 2 Vic. cap. 
56, ^^ the Commissioners," instead of " the said Commis- 
sioners ") ; and is so used in rules, instructions, &c. com- 
monly. " Tliat ^* and " this ^^ are also used in the way of 
substitutes, with the subaudition of " thing ;^^ as in the 
conclusion of a plea, absque hoc, without this, that, &c. 
In the covenant for title, " the estate shall be enjoyed, and 
that jfree from incumbrances." " Former" and " latter ^^ 
are words seldom used in law composition. 

^' As " is used sometimes in a similitudinary and some- 
times in a positive sense : — A tenant by statute merchant 
is said to hold land " ut liberum tenementum^ (as free- 
hold), because, like freeholders, he had an assize, though 
his interest is not a freehold, but chattel interest. A per- 
son is said to be seized ut de feodo (as of fee) ; that is, 
in point of fact, seized in fee.* " So as,"t or " in Hke 
manner as," express a comparison of quality or equal- 
ity. '^ As " is also used elliptically for " whereas ;" " As 
to," for " so far forth as," ^^ as soon as,^* signifies cause, 
reason, extent. " Likewise" is a word of close simihtude, 
80 coupling ideas as to extend the incidents from one to 
the other. " So that" announces a result, as in the case 
of the lineal ancestor succeeding to his descendant, put in 
the Descents Act, 3 and 4 W. 4, cap. 106, sec. 6, to exem- 
plify the new rule. " So that" and " so as" have some- 
times a directory sense, equivalent to *^ provided that."t 

The word *' premises " is a legal term, equivalent, in a 
large sense,§ to "before-mentioned," but in a stricter sense 

• Co. Litt, 17 b, 43 b. 

t 3 Lev. UO, 141. 

\ See the King v. Everad, 1 Bott. Poor L. 638. The King v. St. 
Gregory, 3 Adol. and Ellis. Rep. 99* 

$ Hob. Rep. p. 276. Plowd. Rep. 196 b. 151 a. 
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to ^^ things afore demised" or "afore granted."* It is 
strangely perverted in its popular application. 

The phrase " as well as" is ambiguous. It may mean^ 
I. " together with;" or, 2. " in as good a manner as." 

§5. — Time. 

The tenses of verbs are the common marks of time ; but 
in order to denote it more explicitly and pointedly, the 
draftsman not only uses the proper tense of the verb, but 
tlie corresponding adverb of time ; as " heretofore has 
been," " now is," *^ hereafter shall be ;" a mode of expres- 
sion which, in most other kinds of composition, would be 
considered a pleonasm.f 

In necessary matter, there is no time in which what is 
affirmed wiU not hold good ; and as there is no aorist, or 
indeterminte tense, in English, the present tense appears to 
be the fittest to use for expressing it. In a law, when a 
case, condition, or state of things is given, it may be sup- 
posed to have place necessarily, and be expressed in the 
present tense ; and past and future relatively to the date 
or point of time, when the event constitutive of the con- 
dition happens, may be distinguished as *^ shall be " or 
^^ shall become," ** was, or has been." The first future, 
^* shall have," or "shall have been," and the past, "had," 
or " had been," will then come in their proper application. 
And so of the other tenses, " might, could, woidd, should 
be,^' or "have been." If the future tense be used at first 
for the hypothesis, the want of ways of distinguishing 
relatively past or future time is soon felt, and clumsy ex- 
pressions are used to denote it. J 

Cicero took an exception to Clodius the tribune^s law, 
" Velitis jubeatis ut M. TuUio aqua et igni interdictum 
«it," because it was conceived in the past tense. The 

* 11 Co. Rep. 51 a. 

t " Having." The statute of Wills, 31, H. 8, used the words, " A 
person having lands, may devise them." " Having," it was said, im- 
ported two things — ownership, and time of ownership. Hence this 
power was restricted to lands which the testator had when he executed 
his will. — Butler and Baker's Case, 3 Co. Rep. 30 b. 6 Co. Rep. 33 a. 
" Shall be." 

I According te the Roman law. Est et non solum prsesens, sed etiam 
•et prseteritum -tempus significat. Erit interdum etiam prseteritum, 
nee solum futurum tempus demonstrat. — Dig. De Verb. Sign. 123. 
"*'Oportebit "tam praesens quam futurum tempus significat — Ibid. 8. 
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objection seems to be hardly worthy of the orator's de- 
damation.* 

Perpetuity is denoted by "for ever^t "Then" may mean; 
1. At that time ; - 2. Further, (an expletive) ; 3. In that cascj 

The words ^ presently,** ^ immediately^'* " directly,** 
^ instantly,** &c., have no certain signification in law. The 
Malicious Trespass Act, 1 6. 4, cap. 56, required that im- 
mediate notice should be given of an appeal ; and the Court 
held notice seven days after the appeal to be too late. 
If it had been intended that the notice should have been 
given upon the conviction being made, ^* forthwith** would 
have b^n a more proper word than ^'immediately.*'§ The 
aggregate denomination ^Twelvemonth" is equivalent to 
year.ll The term a ^year and a day*' is used to include the 
recurrence of the same day in the subsequent year. 

The ambiguity of " month** has been already noticed. 
It should be removed by a general l^slative declaration ; 
and until tiiat be made^ by a special provision.** 

In the computation of any period of time, whether years, 
months^ weeks, or days, it is the general rule, tiiat of the 
days at the beginning and end of tibe period, one day is to 
be taken inclusively and the other exclusively. If the 
contrary be intended, it should be clearly expressed. 

* At qaid talit legem scriptor peritus et callidos " Velitis jnbeatis 
nt M. Tallio aqa4 et igni interdicator ? " Cradele nefarinin ne in sceler- 
atissimo quidem dvi sine judicio ferundam. Non tnlit " ut interdica- 
tnr " quid ergo ? " ut interdictam sit/' O coenum, 6 portentam, 6 
Bcelos, banc tibi legem Clodius spurciorem lingua sua at interdictam 
sit cai non sit interdictam. Sexte noster bona venia qaoniam jam dia- 
lecticaSf et boc qaoqae ligarria qaod factam non est, at sit factum 
ferri ad popalam, aut verbis allis sanciri aat saffragiis confirmari potest? 
Orat, ffro Demo aua 28. 

\ " Imperpetuum/' Lit. Rep. p. 3. 

J " Tunc," Dy. Rep. 15, p. 81. Willan v, Lancaster, 3 Russ. Rep. 
108. "Late," 2 Co. Rep. 47. 1 Plow. Rep. 90. 2 Bulst Rep. 258. 

" Wben," 3 Co. Rep. 21. 2 Plow. Rep. 485 a. 

" Quamdiu," Quousque. " Dummodo," Vaugban's Rep. 32. 10 
Co. Rep. 41 b. Dyer. Rep. 307, pi. 67- "Quondam," 1 Plow. Rep. 190, 

" Successive," Hob. Rep. 313. Dyer. Rep. 361. pi. 8. 

^ The King v. Justices of Huntingdonsbire. 5 Dow. & R. Rep. 588. 

II Ybar to commence Ist January, and end 3l8t Dec, in interpreting 
several of the Clergy Residence Acts — declared by 54 Geo. 3, cap. 175, 
and 57 G. c. 99, s. 30. 

•• Month, to mean calendar. In Acts limiting Time for receiving 
the Sacrament, by 13 G. 1, cap. 29. By 55 G. 3, cap. 60, s. 49, and 
preceding Acts of Parliament relating tc the Navy, (except for wages.) 
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The fiction of law that there is no fraction of a day 
must not be forgotten to be guarded against^ in cases which 
require exactness, by stating that time is to commence or 
run from the hour of a document being made, or an event 
happening. And the doculnent should purport to be made 
at an hour, as well as on a day. * 

§6. — Place. 

In an instrument, words indicative of place are frequently 
susceptible of ambiguous reference to locality, the order 
of the contents of the instrument, and the succession of 
events therein mentioned. 

In Wills, words of time and place, as *^ in the first 
place,'^t ^f in the next pkce,^^ " then," &c., are frequentiy 
used, and are not understood to imply priority or post- 
ponement, but merely the method of the docimient. 

" Ad tunc et ibidem " (then and there) axe technical 
words for expressing that a thing was done or happened 
at one and the same instant and spot.} 

"Next" is an equivocal word; it may refer either to 
what precedes or to what follows. It is usual, tiierefore, 
to say, " next following," " next preceding/ 
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In Clergy Residence Acts, 54 6. 3> c. \7S, s. 9, and 57 G. 3. c. 99^ 
(except when a month is to be made up of different periods, and there 
30 days), by those Acts. 

In Clerkship Articles Inrolment Act, 7 O. 4, cap. 44, by 7 W. 4, 
cap. 12. 

In Factory Act, by 4, & 5 W. 4, c. 1. These and the many other 
instances which might be collected, would tend to shew the expediency 
of the legislature's enacting that in all future laws the word month 
shall be understood to mean calendar month, unless the contrary thereof 
be clearly expressed. 

" Month," Yelverton Rep. 100. Lang v. Gale, 1 Maule & Sel. 
Rep. 117. 

" Tempus semestre," 6 Co. Rep. 62 a. 

• The statute 26 G. 3, cap. 59, s. 30, 35, directs that the permits 
for the removal of wine shall express the time within which it shall be 
removed from one stock, and received into the other. 

A permit was granted at nine o'clock of the morning of the 18th 
July, to be in force for one hour for the removal, and two days more 
for Uie delivery. It was held that the two days expired at ten o'clock 
on the morning of ttie 20th. — Cook v. Sholl. 5, Term. Rep. 255. 

t Nash v. Dillon, 1 MoUoy, Rep. 236 Beeston v. Both, 4. Mad. 
161. But see Trott v. Vernon, Prec. Chan. 430. 2 Vem. 708. 

X 4 Co. Rep. 41b.; and see Davies v. the King, 10 Bam. and Cres. 
Rep. 89 ; and sec H. Black. 296. 
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'^ Near/' Where the stat. 19, 6. 2, c. 34, s. 2, directs 
that the sheriff should proclaim the order in council against 
offenders under that act, ^^ near the place where such 
offence was committed ;^' the word "near'* was taken to 
mean a reasonable vicinity, though not equivalent to 
''next.''* 

** About '^t is equivocal; it may mean ^* round about,'* 
or thereabouts/' 

The statutes of Praemunire prohibited the procuring of 
process from Rome, " or elsewhere," for any ecclesiastical 
place or preferment in the realm. The common lawyers 
interpreted the word elsewhere in its most general signifi- 
cation, so as to include the bishops' courts and consistories 
in England. The spiritual lawyers, on the other hand, 
contended that as the statutes were directed against foreign 
spiritual authority, and spoke not one word of domestic 
proceedings, the word should be interpreted, of foreign 
places lik^ Rome, as Avignon, to which the popes might 
remove, and so that the statutes might not be eluded by 
the process being dated elsewhere than at Rome. 1 

In assigning space and distance, the termini and the 
course along which the measurement is to be taken, should 
be pointed out. The legal rule seems to be to proceed 
along the shortest way of access.§ In specifying bounda- 
ries, the rules to be observed in the construction of the 
several descriptions of boundaries contained in the schedule 
of the Parliamentary Representation Boundaries Act, 2 and 
3 W. 4, chap. 65, are worthy of the draftsman's attention. || 

♦ The King v. Harvey, 1 Wils. Rep. 164. S.C. 1 W. Black. Rep. 20. 

+ The statute 7 Ed. 6, c. 7, enacted that every billet of wood should 
contain in greatness within one foot of the midst 16 inches about. 

The statute 43 Eliz. c. 14 recites that evil-disposed persons, by cleav- 
ing of wood made or to be marked for talwood or billet, and by stop- 
ping of faggots with short sticks about the midst thereof, sold one half 
or little more for the whole, and yet so cunningly carried, that by the 
strict letter of the statute they could not be controlled, bv reason the 
statute used the word " about," and wanted the word " round." 

X Fitzherbert, Nat. Brevium Tit. Praemunire. — Ridley's View of 
Civil Law, p. 166. In Wills, " elsewhere ' in a county : Atkyns v. 
Atkyns, Cowp. Rep. 808. "Elsewhere," 3 Lev. 434; Bowell v, 
Haigh, M.R, Hil. T. 1838. Alibi 10 Rep. 65 b. 

§ Woods V. Dennet, 2 Stark N.P, C. 89. Leigh v. Hind, 9 Bam* 
and Cress. Rep. 774. 

II 1. The words " northward," "southward," "eastward," "west- 
ward," shall respectively be understood to denote only the general 
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§7. — Agent, Efficient y Mode, Sfc. 

Whoever or whatever has done, made, or caused, or 
does, &c., or will do, or has concurred in, or does or will 
concur in doing &c., any act, deed, event, situation, con- 
dition, statement, &c. ; or, in other words, is the agent, 
means, cause, manner, instrument, &c., of the act, &c., 
may be made the subject or nominative case of a verb 
active, or may be indicated by placing before its name the 

direction in which any boundary proceeds from the point last described, 
and not that such boundary shall continue to proceed throughout in 
the same direction to the point next described. 

2. When any road is mentioned merely by the name of the place to 
which such road leads, the principal road thither from the city, borough, 
or place of which the boundary is in course of description, shall be 
understood. 

3. Whenever a line is said to be drawn from, to, or through an ob- 
ject, such line shall, in the absence of any direction to the contrary, be 
understood to be drawn from, to, or through the centre of such object, 
as nearly as the centre thereof can be ascertained. 

3. Every building through which, or through any part whereof, any 
boundary hereby established shall pass, shall be considered as within 
such boundary. (Provided, &c.) as to intersecting boundaries, 

5. Whenever any such boundary is said to pass along any other 
boundary, or along any road, lane, path, river, stream, canal, drain, 
brook, or ditch, the middle (as nearly as the same can be ascertained) 
of such other boundary, or of such road, &c., shall be understood. 

6. The middle of any road or lane shall be understood as the middle 
of the carriage way along the same, 

7. When any boundary is said to proceed along a road, &c., from or 
to an object, such boundary shall be understood to proceed from or to 
that point in the middle of such road, &c. from which the shortest line 
would be drawn to the centre of such object, as nearly as the centre 
thereof can be ascertained. 

8. The point at which any fence, hedge, wall, boundary, road, lane, 
&c., is said to cut, meet, join, cross, reach, or leave any fence, &c„ 
shall be understood as that point at which a line passing along the 
middle of the fence, &c., so cut, &c., would be intersected by a line 
drawn along the middle of the fence, &c., so cutting, &c., if such line 
was prolonged sufficiently far. 

9. When a line is said to be drawn to a road, lane, river, stream, or 
canal, such line shall be considered as prolonged to the middle of such 
road, &c. 

10. By the words '* sea and sea coast," shall be understood the 
low-water mark. 

1 1 . If any deficiency shall be found to exist in the line of any boun- 
dary by reason of the intervention of any space between any two imme- 
diately consecutive points, such deficiency shall be supplied by a straight 
line to be drawn from the one to the other of such two immediately 
consecutive points. 
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preposition ^^ by/^ ^^ through/* " of ^* (concerning), *^ from 
(through) " with^* (by), ^^ for ^^ (at), &c., and using a verb 
passive. 

Tlie other prepositions, as ^' to,'* pointing out the ob- 
ject ; ^^ from,^^ " out of,^* shewing the material cause ; 
" with," indicating association, have no peculiar legal uses, 
except that " from" and " with" being ambiguous, it isr 
usual in the law style to couple other prepositions or 
words with them, in order to make their meaning certain, 
as " from and out of," *^ from and after," *^ with and by,^^ 
" together with." 

§8. — Assertion^ Command^ Direction^ Discretion^ Promise^ 

Power, ^c. 

An assertion is signified by the indicative form of the 
substantive verb, and in other verbs by the inflected part 
of the same form. 

With us laws are seldom made by advancing posi- 
tions ; a mode of law-writing elsewhere common. But 
opinions, &c., may be stated in the preamble : thus, in the 
preamble of the statute 5 and 6, Ed. 6, cap. 3, is inserted 
this position, " the appointment of Holy Days is left by the 
authority of God's Word to the liberty of Christ's Church, 
to be determined and assigned orderly in every country 
by the discretion of the Rulers and Ministers thereof, as 
they shall adjudge most expedient to the true setting 
forth of God's glory, and the edification of their people." 

Ability, aptitude, and possibility, are signified by "can; 
liberty and discretion by " may,^' and more definitely by 
"may (if it shall be thought fit) ;" permission and authority 
by " is empowered ; it shall be lawful ; " will by " will ; " 
necessity by "must;" command, duty, and obligation, 
by " shall," and more definitely by " is required ; " * 

* The legislative phrases, " a person shall, and lawfully may;" " it 
shall and may be lawful/' &c., contain a positive command (he shall) j. 
and an authority (he lawfully may ;) and such is the general con- 
struction. But the import of these expressions, as well as others indi- 
cating discretion, &c., has been so invaded by technical distinctions, 
as to make it improper for the draftsman ever to omit to use the more 
definite words above mentioned in their stead. " Shall *' is trebly 
uncertain: when it is not addressed to a person, it may assert a 
future event, or it may imply a command, or technically it may signify 
discretion. It is held that where a statute directs that a thing which 
is for the public benefit " may " be done, it shall be done, "jfiius, by 
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direction by " shall ;^' and more definitely by ^'is direct- 
ed/'* The expression " a thing is to be done '^ may imply 
a direction or merely anticipate an event, f 

The words in a Covenant or Promise for a futm*e act 
are *^ shall and will/' When the Legislature would pre- 
scribe a course of conduct to itself, it can only use promi- 
sory words : Thus the Act 18, G. 3, cap. 12, declares and 
enacts that the King and Parliament of Great Britain 
*^ will '' not impose any duty, &c., payable in the Colonies 
in North America. 

§9. — Condition^ Contingency ^ Sfc. 

It is said by some grammarians that there is a mood or 
form of the verb differing from the indicative, and called 
the subjunctive or conditional, proper to express the sup- 
position or condition of anything past or present, and the 
contingency of anything future; and to which the con- 
junctions *^ if,'* " unless,'' " although," " that," &c., are 
prefixed. In this supposed mood there is great con- 
fusion of tenses. Thus, " if I be," is used to signify imder 
supposition, ^^ I am ;" or " I should," or " I shall be," 
(hereafter) ; ^^if he go," to signify under supposition, *^he 
goes," (now) or " he should go," or " he shall go." By 
other grammarians, the existence of this mood, or, what is 
the same thing, the existence of* any difference in its ter- 

the statute 23 H. 6, cap. 10, the sheriff may bail ; by stat. 13 and 14 
Car. 2, cap. 12, the overseers may make a constable's rate, &c. ; and by 
the 8 and 9 W. 3, c. 11, s. 8, the plaintiff may assign breaches. In all 
these cases they must do so. The King v. Barlow, Salk. Rep. 609, and 
see 5 Term Rep. 636. ; 2 Wils Rep. 377' On the other hand, im- 
perative words are not construed peremptorily where the law implies 
discretion. By stat. 2 W. and M. sess. 1 cap. 5, the distrainer shall 
and may cause the goods distrained to be appraised ; by 17 O. 2, c.^SS, 
it shall be lawful for the justices to commit an outgoing overseer refusing 
to account. And yet in these cases they need not do so. Hudd v. Ravenor 
2 Brod. & B. Rep. 662. The King v. Justices of Norfolk, 4 Barn. & 
Adolp., Rep. 238. The King v. Bailiffs of Eye, 4 Barn. & Aid. 271. 

* They shall and are hereby authorised to contract and agree, and it 
it is hereby directed that the application for purchase shall be made 
within three calendar months. Per Bayley J. That would have been 
directory only as to the time. — Conservators of the Tone v. Ash. 10 
Barn. & Cress. Rep. p. 349. As to the meaning of the words " direct 
and regulate," see the King v. Rawlinson, 6 Barn. & Cress. Rep. 23. 

t " A thing is to be done." " I give the house in Seymour Place, which 
I have given a memorandum of agreement to purchase (and which is to be 
paid for out of timber which I have ordered to be cut down) to J." 

O 
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miiuttions from those of the indicatiye mood is denied ; 
the conjmiction is said to be its only sign, and ^ if he go '^ 
to be an elliptical and improper expression for ^' if he 
should go/' &c. The usage of reputable writers is divided 
on the point, but inclines rather against the indicative 
mood after the conjunction. In oral discourse, that practice 
is by no means established ; and as in law langui^ it is 
highly desirable to close every avenue to ambiguity, there 
seems to be reason for the draftsman to wish that the dis- 
tinction of past and present tenses were upholden in the 
subjunctive as well as in the indicative mood; but it is 
not worth his while to oppose the current mode of writing. 
Condition is signified not only by the words ^ if/' * 
" unless,** ^' in case,'' &c., but by the participle in the 
absolute construction ; as '^ failing male issue," meaning ^^ if 
there shall be no male issue," and is turned substantively 
by " in case of," as, ^^ in case of there being no issue." 
" Except " is sometimes so used, but not with propriety. 
** So that" and " provided" have been already noticed, t 

It was contended that this was an incidental recital of an intention, 
not a direction, particularly as being in a parenthesis. Grant M.R. 
When he that has a right to order that any particalar thing is to be 
done, says m a testamentary disposition that it is to be done, I know 
not upon what principle it is that he is to be understood as speal^ing 
not imperatively, but narratively; not as giving a direction, but a» 
stating a position. — Sanford v. Raikes, 1 Mer. Rep. 651. 

• « If « Winch Rep., p. 105, 106,- 115, 

f "Provided," "ita quod," and "sub conditione." If A. grant 
lands to B. to have and to hold to him and his heirs, provided that, or 
9o as, or under this condition, that B. do pay to A. ten pounds at Easter 
next ; this is a good condition, and the estate is conditional without 
any more words. Other words, as si, si contingat, and the like, will 
make an estate conditional also, but then they must have other words 
joined with them, and added to them in the close of the condition^ as 
that then the grantor shall re-enter, or that then the estate shall be 
void, or the like. And, therefore, if A. grant lands to B. to have and 
to hold to him and his heirs, and if, or but if it happen, the said B. da 
not pay to A. ten poinds at Easter, without more words, this is no 
^od condition. 

The words " proviso," " ita quod,'' and '* sub conditione," some- 
imes do serve for other purposes ; for the word proviso hath divers 
operations besides ; for sometimes it doth serve for and work a qualifi- 
cation, or limitation, and sometimes it doth serve to make and work a 
covenant only. And then only (being inserted amongst the covenants 
of the deed) it doth make the estate conditional, when there are these 
things in the case : 1. When the clause wherein it is hath no depend- 
ence upon any other sentence in the deed, nor doth participate with it» 
but stands or^inally by and of itself. 2. When it is compulsory to the 
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Condition and contingency are also implied from the 
words '^ until/' &c.* 

§10. — OpposiiioHy Exeeptum, CmutioUy &c. 

The participle of die verb to widistand^ with the mark 
of negation, is very commonly made one word, '' notwith* 
standing,'' and used absolutely with a phrase expressed 
or referred to by^ " that" or " this." Its peculiar appli- 
cation is to anticipate and remove a probable conflict or 
opposition of laws, rules, &c., by declaring which shall not 
withstand ; that is, which shall ^ve way.f 

The preposition '^without" is the commonest sign of 
exclusion. The verbs "except" J and ^' save" are also usual 
and proper signs. " Other than" has the same effect as 
^^ excepting," and may be preferred to it when a substan- 
tive is to be qualified ; for " other than " may be annexed 
to the name, and the concord and relation are easily seen. 
This expression does not, however, read well, unless it 
follows " any," " all," or " every." Thus, in the Limita- 
tion of Actions Act 3 & 4 W« 4, chap. 27, sec. 1, occur 
^^ tithes, other than tithes belonging to," &c., where " all 
tithes other than those," &c.. would have read better. 
The past participle of the verb '^provide" is also used to 
cmnounce the idea of exclusion with an ellipsis of ^^beine." 
It is equivalent to that which follows " being provided." 
^^ Foreseen always " is an expression exactly synonymous, 
used in stat, 12 H. 8, cap. 3, {Verdicts). 

§11. — Reason and Purpose. 

" Whereas " is the technical word prefacing reasoning. 

Things done in consequence, or furtiberance of any pur- 
{X)se, &c., are stdd to be "in pursuance of," (»* " pursuant 
to," or " by force and virtue," &c. 

The final cause or purpose which is ordinarily indicated 
by such expressions as " in order to do a thing," " with 
la view to do a thing," &c., is legally phrased, " to the 
end and intent," &c.§ 

itofee, donee, &c. 3. Whea it comes oa the part and bf tke words of the 
ieaSoT, donor, lessor, &c. 4. When it is applied to the estate, and not to 
«ome other matter, &c.<— Shepherd's Touchstone, chap. ^. Condition. 

* Loraaz v, Holmeden, 3 Peere Williams, Rep. 17^. 

t " Non obstante," clause 4 Co. Rep 3&. Hob. Rep. 23a 

4 " See Whistler's case, iO Co, Rep., p. 63 a. 

§ " Quia;" Dyer's Rep., 138, pi. 31, **£o qaod." 1 Lev, Rep. W4, 
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§ 12^ — JmuiuM mmi Di^umetimu 

There are few peculiar words, or pecoEar iiaes of wofds 
in the law atjle, for cmmectiDg or disioimng ideas signified 
by sereral terms in a sentence. In these cases the best 
sources for information aregood Grammars andlHctionaries, 
which hare often been referred to and qnoted fay the Courts. * 

The copalatire affirms or denies two or more names 
conjoined by it, what may be asserted seYerally of each. 
The affirmatiTe copfdatires are ^ both^ ^ and;^ the n^a- 
tire copolatiTes ** neither^ ^'nor.'* 

Diqunctives shew that what is asserted or holds of one 
name^ is not applicable to another. The affirmative dis- 
junciires are ** either/' ^ else," ^ or /* the n^ative dis- 
junctives, '* either no^^ ^ nor/' " or not.** 

It is a source of ambiguitv that the conjunction ^^or" is 
used to signify, 1. An opposition or difference of things : 2. 
An alternative or choice of all or any of the things signified i 
8. The indifferent application of several names for one 
and the same thine. In the first sense, it is properly dis- 
junctive, for what is said of the one, is not to apply to the 
other. In the other senses it is said to be sub^sjimctive ; 
that is, either thing or name, or both things or names, 
may be taken.f To correct this defect, so fettal to pre- 
cision, the draftsman should, in the first sense, use the 
other affirmative disjunctive " either '' before the first 
nnrne^ and ''or'' before the last. In the second sense, 
" whether'* may precede the first two names, and *^or" 
the last I or three words may be used thus ; ^^ either one 

* fipelltmin's Olossiuy, 1 WiU. Reports, 114; 2 Bos. and Pull. 
Ntmv iiepi 107 t 9 Crotn. and Jerv. Rep. 305. Minshew's Guide into 
Tcitiftuciii 1 Hi Black. Rep. 66. Johnson's Dictionary, 2 Bos. and 
l*tlll. New Rep. S85.1 Brod. and Bing. Rep. 441 ; 1 Crom. and Jerv. 
Heit. IdO. Barn, and Cress. Rep. 23. 

T HftC verba ille aut ilUt non solum disjunctivse sed etiam subdisjunc- 
llvtv oration li sunt. Diajunctivum est, veluti cum dicimus aut dies aut 
m«f iHiit C|llorum posito altero necesse est tolli alteram : item sublato 
ftltptMt, pohi nlterura. Item simiii figuratione verbum potest esse sub- 
lilRltmrUVlitiii Bubditjunctlvi autem genera sunt duo. Unum cum 
¥\ \m\\mMn Dnibus ita non potest uterque esse : ut possit neuter esse; 
VpIiiII iMttit (llrlmus nut m*dit aut ambulat: nam ut nemo potest utrum- 
UMP »i)nt(ii (ftfpr^i ita oliquis potest neutrum, veluti is qui accumbit. 
Ah(>))iiM ^t'lit't'lH Pi^U cum ex propositis finibus ita non potest neuter 
i*Htm4 vpIuII (Mtm tllcimuRi omwe animal ant facit autpatitur : nullum est 
¥\\\\\\ {\\m\ ht>(^ htrki nw patlatur : at potest simul et facere et pati.-*- 
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or the other, ar both.'** In the third sense, the word 
" otherwise'* is preferable, and is already in use. A simi- 
lar ambiguity affects the conjunction ^^ and,'* but not to 
so great an extent. 

When the names signifying different things are dis- 
joined, the pronoun and verb should be in the singular. 
When names are coupled, and the thing is not the same, 
the pronoun and verb should be in the plural. Ex. for cor- 
rection. Whereas there has been the most notorious bri- 
bery and corruption in the election &c. for Stafford, and 
sucn bribery and corruption are likely to continue, &c. ; and 
it may be necessary to examine witnesses at the bar of dther 
Houses of Parliament. — Stat. 3 & 4 W. 4, chap. 20. 

As above hinted, it is not easy always to say how far 
ideas that have always been denoted by couples of names 
are several or single; but if they are treated as one, they 
must not afterwards be considered as two. And when 
more verbs than one, or inore names than one, are ex- 

Eressed, the conjunctions ^^ and," ^' or," and ^^ nor," may 
e repeated before every name and verb after the first. 
Thus " John and Thomas and Peter,*' instead of " John^ 
Thomas, and Peter." Without the repetition of the con- 
junction, it may be doubtful whether the names are dis- 
tinct; that is, whether the words John Thomas, in the 
latter form of expression, refer to one individual named 
John Thomas, or to two individuals, one named John and 
the other Thomas. In ordinary writing, punctuation is 
resorted to in such a case; but in law composition, a 
verbal mode of distinction must be preferred. 

Where ^^no" is used adjectivelyfor "not any," and ano- 
ther alternative or case is mentioned, " or" may be used 
before the latter. Ex. : " No fine shall be levied, or any 
common recovery suffered." Fully expressed thus: 
" There shall not be any fine levied, or any common reco- 
very suffered." Or thus : *^ No fine shall be levied, twt 
shall any common recovery be suffered." 

" Or" is frequently read "and,"t and sometimes " and" 
is read *' or." 

* For an account of the ambiguity of " or," see Bentham's Chres- 
thomathia, part ii. p. 181, note. 

t See Rees v. Abbot, Cowp. Rep., 832 ; Miles v. Dyer, 5 Sim. Rep. 
435 ; Weddell ». Mundy, 6 Ves. Rep., 341. 
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§15. — Iransitianf Applicatiotiy SfC. 

Discourse being a continuation of statements, &c., there 
is need of words to indicate, at the commencement of each 
statement, &c., its nature and its general bearing in the 
argument or context. Certain words are dedicated to this 
purpose to the almost total exclusion of synonymes and 
equivalents, and to the desuetude and merger ot portions 
of their own original significations. It is obvious, there- 
fore, that as these words have a leading operation in the 
sentence, and give a bias to the mind, attention must be 
paid to their use. There are some technicalities in ex- 
pressions of this nature. 

^^ Whereas,*' ^ and,*' ^ also," " moreover,'* ^^ neverthe- 
less,** *' provided,** and some others, arc used before sec- 
tions, clauses of sentences, and branches of sentences. 
^' Whereas'* introduces a statement of facts or reasons : it 
is equivalent to " seeing that,** or " considering tiiat.** 
Ancientiy it was written *' where.** In stats. 25 H. 8, 
cap. 5, and 32 H. 8, cap. 5, we meet with ^ whereas;** but 
these instances are rare for that age. One of the latest 
documents in which ^ where** will be found thus used, is 
the Petition of Right. " And,*** " aLso," and " moreover,** 
introduce an additional idea of the same kind as t^at con- 
tamed in the former clause. ^ Provided** is used in the 
same way as *^but** is in ordinary writing, to preface some* 
thing by way of qualification of, or opposition to, the for- 
mer idea. When a modification of the qualifying clauses 
is intended, '^however** is tiie proper word in ordinary 
writing, and « nevertheless'* is used in the law style. 

* Upon the information filed against Horne Tooke for publishing in 
an advertisezoent a *' libel of and oonceming his Majesty's government, 
and the employment of his troopsi," — " that our fellow-suQects, faith- 
ful to the character of Englishmen, and preferring death to slavery, 
were, for that reason only, mfaumanly munkred by Uie king's troops/* 
Tooke objected, amongst other things, tiiat it did not appear that the 
persons who were denominated the king's troops were employed by 
&is Majesty's government. But the Oourt of King's Bmch over- 
ruled the objection, and afterwards the House of Lords affirmed their 
decision. — The King v. Home, Cowp. Rep., p. 672. The phrase, " of 
and concerning the king's government^ and the employment of his 
troops," was deemed to be entire ; and assuming the libel to relate to 
the voluntary act of the troops, it could not be a charge concerning the 
government, and the information could not have been sustained. The 
doubt might have been avoided by averring the libel to have been '* of and 
concerning the king's government, and his employment of his troops%'* 
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<^ Still ^' may be used to preface a qualification in the third 
degree^ but " notwithstanding *' is the technical word. 

" Although*'* and ^^ yef are adversatives, that is they 
are used to announce matters contrariant to those before 
expressed ; and ^^ but whereas " has sometimes the like 
sense, — ** when in fact." 

§14. — Remarks, 

The language of the law being often pronounced to be 
barbarous, on account of its peculiar use of common 
words and its general structure, the present appears to be 
a proper place in which to insert a few remarks on this 
charge. 

People observe defeats take place in legal suits on ac- 
count of verbal errors ; their indignation is aroused at 
seeing crime escape its due punishment, from some literal 
flaw in the form of accusation ; or at seeing a just cause 
successfully resisted, by reason of some clerical defect in 
the security or document which evidenced it; and they 
exclaim, with Lord Mansfield, that " they are ashamed 
to see either hitch or hang upon pins or particles contrary 
to the manifest meaning of the parties.'^t 

It may be admitted that, wherever, for signs of com- 
mon, or, indeed, any other ideas, both general and techni- 
cal pliraseology, furnish precise and exact, but different 
words, it would be an arbitrary and improper deviation 
from the general language, to use the technical ones ; and 
that wherever general phraseology furnishes a precise and 
definite and univocal word for an idea which may be ex- 
pressed by another common word used in a technical 
sense, the former should be preferred. 

But there are many words and phrases found in both 
vocabularies at once, which have a more precise, or a 
better defined signification in technical than in common 
language, and which are, in fact, technical in quality and 
power. Where the technical modifications of sense are not 
inconsistent with, but merely additional to, the common 
meaning, the term used technically is less ambiguous to 
the layman, than certain and convenient to the lawyer; and 

* " Also." Doe d. Ellam r. Westlev, 4 B. & C. 667. Oldman v. 
Slater, 3 Sim. Rep. 84. " Item," 1 Salk. 239. " Licet." 1 Plow. 
Com. 121 a. Dyer. Rep. 113 pi. 58, 59. 

t Cowp. Rep. 832. 
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such terms might be curtailed of their full legal meaning 
without any great advantage to the public^ and with de- 
cided inconvenience to the professors of the law. Thus when 
Lord Mansfield decided that ^^from the day of the date" may 
include or exclude the day, he by that decision sustained 
a morally just title in the cause before him ; but as pre- 
viously it was quite clear that these words excluded the 
day of the date, his decision encroached upon the signifi- 
cance of technical language, and rendered in all future 
cases additional words, as ** exclusive or inclusive," neces- 
sary to make that certain which a well-estabUshed rule, if 
held inviolate, would, without them, have rendered certain. 
The old rule might produce occasional hardship, but it 
was upon the whole, better than no rule at alL Words 
of this description, therefore, it would be unwise to render 
less significant by the looser usage which ordinary lan- 
guage would warrant. 

The chief difficulty arises upon those common words 
which have a technical meaning inconsistent with their 
ordinary meaning. To oppose the current of ordinary 
speech, in words which occur in everv Hne, is a thing al- 
most impossible. The writer, insensibly to himself, ghdes 
into popular forms of expression; and the Courts are 
often in doubt how to construe these words ; and hence 
there is no certainty in their meaning. The Draftsman, 
by using them in their strictest technical senses, cannot 
feel assured that he has thereby secured the object which 
they are calculated in such senses to make manifest; be- 
cause he cannot reasonably anticipate the view which will 
be taken by the Judge who may have to interpret them. 
There is, therefore, in this case, occasion for a New Rule. 
That Rule should be a legislative one ; and it might pro- 
vide, that words of this description, when not appHed to 
any particular science, and so indicated, should be used 
and construed as they are understood in ordinary language. 

It often happens that an ordinary word is ambiguous, 
while a technical equivalent is univocal. In this case the 
latter is indisputably entitled to preference. 

With respect to technical pecuUarities of structure, the 
next chapter will furnish instances in which such de- 
viations from common language are not made without 
reason. 
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OF STRUCTURE OF SENTENCES AND CLAUSES. 



. — Antdyaia of a Sentence. 
'i.'^Propoaiium and PerioeU. 
I. — Syntax of a Sentence. 
1. — ElUptical Construction. 
K — Position. 

\.-^Expression8 in the Sequel, 
\ — Precedent Expressions. 
I. — Proximity of Relative Ex- 
pressions, 



9. — Relation in Common. 

10. — Reddendo singula singulis. 

11. — Unity of a Sentence, 

12 RuleandSubordinate Cases, 

l3.-^Notation. 
1 4. — Indenttttion, 
15. — Pointing, 



Supposing that a writer has selected the words proper to 
express his ideas^ the next consideration is the arrangement 
of those words in composition^ so as to enunciate the act of 
judgment or proposition which he wishes to assert. Words 
collocated for this purpose are called a sentence 5 certain 
jbrms of their arrangement and certain modifications which 
they take in composition or relation to each other (constituting 
them, in fact, distinct words) are called syntax ; arrange- 
ment generally is called collocation or construction ;* and 
the whole subject of syntax and arrangement is called 
structure. We have already gone through legal termi- 
nology ; and our attention therefore is now due to structure.* 
In this case as in former cases we will chiefly regard 
technical peculiarities; the general subject being fully 
treated in books accessible to all, and of too wide a range 
conveniently to find place here. 

§1. — Analysis of a sentence. 

To obtain a view of the whole arrangement of a sen- 
tence, we will recur to the onei mentioned in the last 
chapter. 

* As construction is an equivocal word having a legal and grammatical 
meaning, it is well to use with it one of these epithets to explain what is 
meant by it ; or interpretation may he used for it in its legal, and colloca- 
tion or structure for it in its grammiitical sense. 

P 
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" If any person or persons shall hereafter bring an action 
of trespass against any other or others acting in the said 
county or elsewhere, under this act ; then he, she, or they, 
the defendant or defendants, for his, her, or their defence, 
may plead not guilty, without rehearsing of this act ; any 
thing herein contained to the contrary notwithstanding.** 

In this sentence there are three propositions : 

1. Hypothetical; suppose an action of trespass to be 
brought, &c. 

2. The defendant may plead not guilty thereto and need 
not rehearse this act in his plea. 

3. Any thing in this act contained shall not withstand this 
privilege. 

There are also several implied propositions, as 

1. Any person may bring an action of trespass for acts 
alleged to be done under this act. 

2. The defendant may show that he acted under this act, 
&c., which are eflFected by the adjection of nouns, &c. 

§2. — Proposition and Period. 

Simple proposition, — Whatever proposition may, without 
error, be asserted or understood independently of another, 
should be- asserted simply. Simplicity is, therefore, op- 
posed to the throwing of several independent propositions 
mto one sentence, not to the connection of dependent pro- 
positions in a compound sentence or period. Thus, out of 
the complex sentence, " voters shall elect a representative 
who shall continue to act as such until/* &c., two proposi- 
tions should be made, " the voters shall,'* &c. ; " the per- 
son elected shall," &c.* 

Every proposition which is deemed to require statement 
for its conveyance instead of mere definition should be as- 
serted directly ; directness being opposed to oblique asser- 
tion, and to leaving propositions that might properly be 

* Instances of complex propositions are frequent, even in the most finished 
compositions. In the Fine and Recoveries Act there are several instances, 
thus, sec. 70, *' proceeding^ eommenced, &c., and which may be continued, 
ftc," instead of *' and such proceedings may be continued." Again, in the 
next section, " the assurance by which leaseholds, &c. shall be an asuign- 
ment bjr deed, which shall have no operation under this act, unless," &c. 
Here it is almost doubtful whether the last number of the clause is a descrip- 
tion of the deed or a substantive enactment. If it be the latter it is wrongly 
pointed ; for a semicolon ought to be substituted for the comma in the 
printed statutes. 
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expressed to inference and implication. In pleadings the 
fault called the negative pregnant seems referable to this 
head. It is such a form of negative expression as may im- 
ply, or carry within it, an affirmative. Thus, when to a 
declaration in trespass for assault and battery, the defend- 
ant pleaded a justification, for Jthat he, being master of a 
ship, commanded the plaintiff to do some service, w^hich he 
refusing to do, the defendant moderately chastised him. 
The plaintiff traversed with an absque hoc that the defend- 
ant moderately chastised hini. This traverse was held to 
be a negative pregnant ; for, while it apparently means to 
put in issue only the question of excess, (admitting by im- 
plication the chastisement,) it does not necessarily and dis- 
tinctly make that admission. The proper form of traverse 
was de injuria sua propria absque tali causa. This, by 
traversing the whole cause alleged, would have distinctly 
put in issue all the facts of the plea, and no ambiguity or 
doubt as to the extent of the denial would have arisen.* 

Period. — ^Two or more propositions may be connected 
together in a period, where the matter to be asserted in one 
is dependent or contingent on the matter of the other, where 
it is convenient to adject a cause or reason to an assertion, 
to superadd a caution, &c. ; but the length of the period 
must not be such as to prevent it from being readily under- 
stood. In the example of the periodic sentence given at 
the outset, the three propositions are suspended in sense by 
the connectives " if" and " then," and the absolute form of 
construction " anything," &c. When the suppositions, &c. 
are many, the dependence of the members of a period will 
require to be shown by cases or articles. 

The supposition of an hypothetical and the datum of a 
concessive proposition are granted for the purpose of the 
supposition or statement only, but are by no means to be 
taken as absolutely true. Hence the necessity of words to 
connect the hypothetical or concessive proposition with the 
other proposition of the period, on which its value depends, 
and without which it would be false, j- 



* Stephen on Pleading. 

t In the Kiugv. Lawley, 2 Strange, Rep. 904, an information charged the 
defendant that *< she knowing that Crooke had been indicted, and was to be 
tried for forgery, did to and so." An exceivtion was taken, that it was not 
positively averred that Crooke had been indicted. But it was overruled. The 
precedent of this omission was produced to sustain the infonnaiion against 

p2 
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§3. — Syntax of a Sentence. 

Each of the propositions and implied propositions in the 
above sentence may be divided into several parts : 

I. The thing of which something is asserted, as '* any per- 
son," in the first proposition, and " the defendant" in the 
second, is called the subject. In these cases there is a 
single name with the article for its subject ; but it will often 
be a term consisting of 

1. The substantive or principal word, (in grammar, 
called the agent, and being put in the nominative case 
before a v«rb active, and in the oblique case with a prepo- 
sition before a verb passive). 

2. The adjected member, which is a definition or qualifi- 
cation of the principal term, and is expressed by an adjec- 
tive with or without adverbs, or by another name in appo- 
sition with the principal term, or by a relative clause Or 

sentence. ^ . i • 

II. The word expressing the fact of assertion (in logic, 
called the copula,) which is either the substantive verb, or 
the equivalent portion of the signification of other verbs, as 
the verbal import of " bring" in the first proposition. 

III. The thing asserted of the subject, as above, of per- 
sons indefinitely, that there is some one bringing an action 
against another, &c. This may be compounded of 

1. The act, existence, operation, or sufiering, which is 
often made up of the consignification of the verb, (as here 
the real sense of " bring,") the adverbial phrase " action of 
trespass," and the words expressive of the time of the 
action or thing asserted, as above, " shall hereafter." 

2. The object or third thing on which the. subject bears, 
often made up of the principal term and adjuncts, as '^ any 
other person*' in the aoove example, with its adjected mem- 
ber *' acting in any county ;" and which member admits of 
the same variety of form as the adjunct of the subject. 

The syntax of words is shown by their concord or agree- 
ment, by marks of relation, and chiefly by position. 

Home Tooke, then called Home. In his letter to Dunning, Tooke contends 
that the avemient, said to be omitted in Lawley's case, was not only 
substantially bat literally made ; <' Crooke had been indicted for forgery,'* 
(there (says he) is the averment literally made.) " She knowing that, did 
so and so." This confusion of an averment, with a datum for the purpose 
of the proposition^, is extraordinary in a man of Tooke's critical acumen. 
But he was interested in the matter. 
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Concord. — Concord or agreement is the making of cor- 
respondent inflections and variations in number, person^ and 
gender of the substantive, the verb, and the pronoun. 

Words which consignify agreement with others are doubly 
useful ; and those which consignify most are to be preferred, 
thus ** that" may be changed for '* who" or " which," ac- 
cording as the antecedent is a person or a thing. The phrase 
** I address you as agent" may be changed into " I who 
am agent, &c. address you," or " I address you who are 
agent," &c., according to the meaning. 

The participle and adjective forms and the form of the 
possessive case are marks of relation. Hence those termi- 
nations in " en" which the more ancient orthography admits, 
as " holden," " bounden," " letten," are retained in law 
language with advantage to perspicuity. Other attributes 
are only marked by juxta-position. 

Words which are individually known to be adjectives al- 
ways lead the reader to expect a substantive ; and in this 
expectation he should not be disappointed. In the, familiar 
style of writing, the ellipsis of the substantive may some- 
times be allowed, but in legal writing never. The expres* 
sion " Christian and sirnamesofthe parties,"* in which part 
of a compound word is used for the substantive to Christian,, 
is improper. 

§4. — Elliptical Constructions. 

The syntax of law composition is, in many respects, more 
exact than that of ordinary writing ; and this the following 
notice of elliptical constructions will show. In general, 
however, the rules laid down for the one may be applied to 
the other, and need not therefore be here inserted. 

As a general rule all elliptical forms of expression which 
are not fully established, should be avoided. 

The form of composition called putting nouns in appo- 
sition with each other, or sentences, " as the 1st day of 
January, the day next after the day," may produce am- 
biguity, except in plain and usual phrases, as ** Wil- 
liam the Fourth King," &c. It is a corruption of the 
grammatical construction called the case independient or 
absolute, the participle being elided. The corrective for 
this is to restore the participle, as *'the 1st day of Janu- 

* New York Revised Statutt:8, part. 2, chap. viii. tit. 1, art. Ist. 
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ary being the day," &c., or the rendering of it by the 
nominative and verb, as *' the 1st day, &c., which wclx the 
day," &c. 

The elision of "being" from the past participle, and 
using it adjectively, cannot be considered an impropriety. 
A doubtful or cross relation in a sentence may, however, 
be often prevented by restoring the full idiom. This elision 
does not prevail so extensively in law as in other composi- 
tion. *' Whereas by indentures of lease and release, the 
release being made between,'* &c. is a law formula. 

The suppression of " if," where a condition or hypothesis 
is meant, is an impropriety. In the 55 Geo. 3. c. 192 
(Copyholds, Wills), sec. 2, we read, " had the lands been 
surrendered to the use of the will," instead of '^ if the lands 
had been surrendered." 

The omission of the substantive verb, as in the following 
instance, " if no steward, the lord," instead of *' if there be 
no steward," &c. is improper. 

The omission of the relative, as in " laws they make,'' 
instead of " laws which they make," is attended with ob- 
scurity. " Laws" may be either the principal term, de- 
fined by the clause '* they make," or the accusative, governed 
by the verb " make." 

With verbal nouns in '^ ing," articles, pronouns, and prepo- 
sitions, which would be used with Other nouns, are often 
suppressed. But by the use of the particles, these nouns 
may often be distinguished from participles, as *' the being 
returned," the substantive, from "being returned," the past 
participle. 

After " provided" and " notwithstanding," " that" should 
be used where the words to which they relate have another 
regimen iii the sentence, as, for instance, where they are the 
subject of a verb. Thus, instead of *' notwithstanding any 
penalty may be payable," it should read, " notwithstanding 
that any penalty, &c." ^ 

Many of these forms of expression must be regarded as 
phrases of known import. 

The ellipsis of the prepositions " to," " at," &c. after the 
verb,. " lend," " give," " send," '' answer," as '^ give a person 
notice," is used in law writing less frequently than in other 
composition. " If they shall not yield every sessions," an 
account is used in stat. 7 Jac. 1. cap. 41, instead of " yield at 
every sessions." The insertion of prepositions often contri- 
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butes to distinction and clearness in cases where> with their 
omission^ the writing can scarcjely be considered to be ellipti- 
cal. In the New York Revised Statutes (Guardian and 
Ward, § 19), we read " Every Guardian may safely keep 
the things that he may have in his custody belonging to his 
ward and the inheritance of his ward." The last branch may 
mean either the inheritance, or the things (such as deeds) be- 
longing to the inheritance. If the former were meant, the 
term inheritance should have been set first, as being more 
worthy than things (meaning thereby, it is supposed, things 
personal). If the latter were meant, the preposition "to" 
should have been repeated ; thus, " belonging to his ward 
and to the inheritance of his ward." A bequest was made 
of a residue " to be divided equally amongst all the chil* 
dren of my late cousin £, and my cousin P, and their law- 
ful representatives." Was this a bequest to the children of 
E and P, or to E's children and P himself? The Court of 
Chancery gave a moiety to P. himself, probably against 
intention, which might have been rendered clear, past dis- 
pute, by inserting '* of" before P.* 

In law writing the preposition is seldom put after the 
pronoun or at the end of the sentence. 

§ 5. — Position, 

Position answers most purposes of grammatical distinc- 
tion, and particularly these : 

1. To distinguish the action and eflTect of the several terms 
of a sentence. This is called syntax, which has been 
already considered. 

2i To point out which are the substantive or principal, 
and which are the qualifying, modifying, relative, and go- 
verned words and members of each term of the sentence. 
This is called relation, or grammatical subordination. 

3, To knit together the several propositions of the sen- 
tence and distinguish them from those of other sentences : 
this is termed unity. 

In speech these purposes are answered as much by 
emphasis laid on words as by their order, and hence in 
ready spoken language that grammatical construction seems 
natural and the meaning intelligible, which, in studied writ- 
ten composition, seems to be inverted and obscure. In 

♦ Lugar V, Haiman, 1 Cox, Rt'p. 250. 
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technical language, expressions are used to aid the silent 
force of position ; these we will consider along with those 
forms which they assist. 

The general terms and restrictions constituting the idea 
propounded may be expanded over several sentences or 
clauses. In that case all the clauses must, in sense and 
effect, be considered as one sentence, and, although the dis- 
position of sentences will be considered under the head 
Method, many of the examples which clauses afford are so 
apt, that they will be here given in illustration of the sub- 
ject now under consideration.* 

§6. — Expressions in the Sequel. 

The surest mark of grammatical subordination is to make 
the qualifying words follow the principal ; and, when they 
both form part of a simple sentence, this position will not 
Only make their connection apparent, but confine their rela- 
tion within the desired bounds. But in compound sen- 
tences inversion is oflen required to prevent the operation of 
the qualifying words from extending where it was not meant 
to reach. 

The order may sometimes be inverted, for convenience of 
facility of comprehension, as by placing a qualification which 
more regularly follows its principal, in advance, where 
other necessary adjuncts to the principal would throw it. 
and the qualification in question too far asimder. Thus, 
in the Enactment of the Larceny Act, " If any person shall 
steal, to the value of 10*., any goods, whilst laid, placed, or 
exposed, during any stage, &c. of manufacture, in any 
building, field, or other place ;" the phrase, *' to the value 
of 10 J.*' (that is, of, or above, the value of IOj.) is made ad- 
verbial, although it belongs to " goods," and, in strictness, 
should follow it. But, as it would separate the description 
" whilst," &c. from the principal word, it would there be in- 
convenient, and, if placed after the whole description, it would 
be too distant. 

According to the well-known rule, " Clausula in fine 
posiia refertur ad omnia prcBcedentia maxime quando non 
resultaret intellectus contrarius juri ;'^ a qualification at 

* ^* In one sentence it is vain to imagine one part before another, for 
though words can neither be spoken nor written at once, yet the mind of 
the author comprehends them at once, which gives vUam et tnodum to tlie 
sentence." — Hobart, C, J, HobarCt Rep, 171. 
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the end of a sentence will regularly govern the whole of its 
matter. The statute of 4 Ed. 3. cap. 14, enacted that ''a 
parliament shall be holden every year once, and more often 
if need be." A parliament was not, howevef, holden every 
year. And the answer to the complaint, on that account^ 
was, that there was no need. In order to remove the am- 
biguity, the statute 36 Ed. 3. cap. 10, enacted that a par- 
liament shall be holden every year. This ambiguity might 
have been prevented by a different arrangement, " A par- 
liament shall be holden once every year, and, if need be, 
more often." 

A testator gave all his lands at C, and elsewhere, in the 
county of K,, with their appurtenances, with the use of his 
household goods, plate, linen, horses, and other cattle, and all 
his farming and gardening, live and dead stock, implements 
and utensils used in and about his said estates. It was con- 
tended that the limitation, " used in and about," &c., con- 
trolled only the latter branch ; the Master of the Rolls held 
that it overrode the whole, goods and stock.* 

Where a qualification is introduced by way of separate 
sentence, great care is required to show what part of the 
document it is intended thereby to affect. If a division into 
clauses or sections be made, and it is intended to qualify the 
matter contained in one clause or section, the qualifying 
clause may be annexed to that one, and it can rarely happen 
that a clause in this position can be held to govern matter 
in any other section or clause. Thus the first section of the 
statute 2 Ed. 6. cap. 13. enacts that a person, for not divid- 
ing, or setting forth of tithes, shall forfeit treble value of the 
tithes taken away ; and the second section enacts that the 
tithe-owners may see that their tithe is duly set forth, and 

* Congreve v. Douglas, Michaelmas, 1836; Law Journal, Rep. 50. By 
the Act do Geo. 3. c. 137. sec. 6, ^' No churchwarden, overseer, &c. shall 
either in his own name, or in the name of any other person, or persons, 
provide, furnish, or supply, for his, or their own profit, any goods for 
the use of any workhouse, or in any parish, &c., for which he, or they, shall 
be appuinted as such, during the time which he, or they, shall retain such 
appointment, nor shall be concerned directly, or indirectly, in furnishing or 
supplying the same, or in any contract or contracts relating thereto. Skin- 
ner V. Buckee, 3 B. & C. 6. An overseer was indirectly interested in goods 
supplied, without profit to himself, in the name of another person." Abbott, 
G. J. — I think the words '* for his own profit" must be taken to override 
the whole clause, and that the legislature intended that no overseer, for his 
own profit, either in his own name, or in that of any other person, should 
supply the poor with provisions, nor be concerned directly, or indirectly, in 
any contract relating to it. 



114 OF STRUCTURE OF SENTENCES* [CHAP. X. 

take, it away. And if any person carry away his tithe before 
it be set foith^ or withdraw it, or stop the tithe-owners in 
viewing, &c. the tithe, whereby it shall be injured, he shall 
forfeit the double value of the tithe, besides the costs, the 
same to be recovered before the ecclesiastical judge, ac- 
cording to the King's ecclesiastical laws. Upon die statute 
thus constructed, the common lawyers took joint cogni- 
zance of the remedy in the second section, and sole cogni- 
zance of that in the first. The ecclesiastical lawyers con- 
sidered that both remedies ought to be taken at their law 
exclusively ; for, there being no court mentioned where the 
treble damages are to be recovered, the power of proceed- 
ing in the ecclesiastical court should stretch to it; that 
where there was no disparity in the matters, and where 
there is an identity of reason or equity, there ought to be an 
identity of disposition or order of me law, and that the 
mention of one court excluded others. To cure these defects, 
it was proposed by the civilians, to add after " ecclesiasti- 
cal law,'! the words "only, and not elsewhere, or other- 
wise;" and to marshal the clauses in their right places.* 
The right placing would be, for the clause of remedy to be a 
separate section, or else the two sections should be consoli- 
dated into one, and the remedial clause be put at the foot. 

When the matter on which the qualification is to be 
made is contained in several sections or clauses, the above 
mark cannot be applied ; as a separate clause may qualify 
the whole or any part of the document. Here statement 
must be resorted to. The Revised Statutes of New York, 
part I. chap, vk (Elections), tit. i. (Electors), has this 
summary : 

Sec. 1. Qualifications of voters, except persons of colour. 

Sec. 2. Qualifications of persons of colour. 

From this we are led to suppose that the 1st and 2nd 
sections relate to different classes of electors, whose qualifi- 
cations are quite distinct. But, in the text of the law, the 
first section appears to relate to all electors, for it says, 
*' every male citizen, of the age of twenty-one years, who 
shall have been an inhabitant of this state one year next 
preceding any election, and for the last -six months a resi- 
dent of the county where he may offer his vote, is entitled 
to vote in the town or ward where he actually resides, and 

* Ridley's View of the Civil and Ecclesiastical Law, 370. 
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iK>t elsewhere^ for all officers that now arc, or hereafter 
may be, elected by the people," — and no exception is inti- 
mated. And sec. 2. '' No man of colour can vote at any 
such election, unless he shall have been for three years a citi- 
zen of this state, and for one year next preceding the electiod 
at which he shall offer his vote shall have been seised and 
possessed of a freehold estate of the value of 250 dollars, 
over and above all debts and incumbrances charged thereon, 
and shall have been actually rated, and paid a tax thereon." 
Here an inability, in a particular shade of mankind, to vote, 
is averred, unless they are citizens of the state (what 
that is, and how it differs from a citizen simply, as in sec. 1. 
nowhere appears), and have a property qualification. But 
as nothing is said about the age, the inhabitancy, or resi* 
dence, of this class of voters, it remains doubtful whether 
the three years' state-citizenship and the property qualifi- 
cations are to be superadded to the qualification of the other 
classes, or are distinct from them, and sufficient without 
them. The first section^ fixes the commencement of the one 
year's inhabitancy; but not of the last six months' resi- 
dence. It does not appear from what part of the time, 
called the election, whether the beginning, the voting, or the 
returning, the time is to be counted back. The second sec- 
tion does not require the man of colour to be a citizen 
seised at the time of the election. And the words, " shall 
have actually rated and paid," are used for " shall have 
been rated, and shall have actually paid." 

The relation of a subsequent qualifying word to two mem- 
bers preceding it, may be intercepted by making the con- 
struction of the last independent of and co-ordinate with 
the first. *' If any person shall destroy, or shall damage, 
with intent to steisil," instead of " shall destroy, or damage 
with intent to steal." But this is too minute a distinction to 
be secure; it would be better thus: "if any person shall 
destroy, or, with intent to steal, shall damage. ' 

Where a qualifying phrase of one member might be erro- 
neously referred to another, annex some expression to the 
latter, repugnant to such construction. Thus, by 7 and 8 
Geo. 4. cap. 30. sec. 30. " the justice shall (if he shall so 
think fit), without any previous summons (unless where 
otherwise specially directed), issue his warrant." The 
phrase, " if he shall so think fit," was added, to import a 
discretion ; but if it had not been required for that purpose. 
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It might well have been used to show that the phrase^ *' un- 
less otherwise specially directed," was not intended to 
modify that of " the justice shall" (so as to make what 
the legislature intended to be discretionary, to be im- 
perative, unless otherwise specially directed), but that of 
** without any previous summons/' 

§ 7. — Precedent Expressions. 

But many times qualifying or subordinate words pre- 
cede the words which govern them. Thus adjectives stand 
before substantives, except in some few phrases retained of 
the Norman dialect, as " chattels real," &c., and except 
when the adjectives are themselves qualified by other words, 
as " a law, technically perfect." And this rule applies to 
parts of clauses, and to clauses themselves.* Thus where 
an act 51 G. 3. for making the Bridgewater and Taunton 
Canal, after reciting that the making of that canal would 
be prejudicial to the Tone Navigation, required the Canal 
Company, within three months, to contract with the con- 
servators of the river Tone for their interest therein, and 
also to contract with the overseers of the poor of the parishes 
of Taunton St. Mary and St. James for the interests of 
their parishes ; it was held, that the limit of three months 
applied to both powers to contract. f 

Hence wd may obtain this general rule, that where the 
proposition or qualification is to affect two names or clauses, 

* Where a condition precedes a certain series of limitations, each of such 
limitations must be taken to be affected - by that condition, unless there is a 
manifest intention to be collected from the instrument to the contrary. Per 
Lord Abinger, Toldervey o. Colt, 1 Mee. & Wei. Rep. 280. Thus, on a devisd 
to trustees, upon trust, if the testator's daughter, and only child. Mallet, should 
marry without the. consent of his trustees, she should only receive an annuity, 
exclusive of her husband. And the estates should immediately, upon such 
marriage, be in trust' for all and every of the child and children of her body, 
in such shares as the trustees should appoint, aud for want of such appoint- 
ment, in trust for such children equally, as tenants in common in- tail. And 
for default of such issue, in trust for the testator's sister. Provided, that if 
Mallet should marry with the consent of the trustees, it should and might 
be lawful for them to convey the estates in trust for her and her husband. f<»r 
their joint lives and the life of the survivor (but not without impeachment 
of waste), with remainder to the issue of her body, under the same limita- 
tions as before. The daughter married with the consent of the trustees, and 
died without issue. It was held that the sister was not entitled to the estate, 
under the 6rst set of limitations, on the condition of the daughter marrying 
without consent. 

f Conservators of the Tone i>. Ash, 10 Barn. A Ores. Rep. 349. 
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it may follow or precede them, provided that the sense 
be suspended. When it is to affect only one of them, 
that one should be put last, or the current of the sense from 
those preceding to it and from it to those succeeding it, 
stopped, and the qualification should then be attached to it 
Where the names or clauses to be- governed are more than 
two or three, it will be best to state the governing phrase at 
the outset, and to enumerate them under it. 

§ 8. — Proximity of relative Expressions, 

The qualifying and principal words of a term should be 
put in the closest possible proximity. If a term consist of 
words, of whose connexion there can be no doubt (as aux- 
iliary and principal verbs), a phrase intended to qualify 
that term may most safely be inserted between those well 
connected members. Thus, for adverbial expressions, the 
surest position is between the principal and auxiliary mem* 
bers of a verb. If any person shall, " by day or night," 
break. Sometimes an adverb is put between the verb and 
the mark of the infinitive, as " to previously tender." This 
is safe, but scarcely grammatical. 

It follows, as a corollary from the last rule, that another 
term, or any member of it, ought not to intervene between 
the principal and qualifying portions of a term, for, by such 
an arrangement, the qualifying word would rather appear to 
belong to the intervening member. 

Ambiguity is caused by pronouns being so placed that 
they will admit of a double or an uncertain relation, when, 
in another position, the sense would be certain or single. 
Thus in the New York Revised Statutes, " Guardian and 
Ward," sec. 7, we read that " the surrogate shall require 
of the person to be appointed guardian, a bond to the minor, 
with sufficient security, to be approved by him." It is im- 
possible to say whether the surrogate, or the minor, is to 
approve of the security; for minor is the grammatical an* 
tecedent, while surrogate is the principal term ; and they 
are both alike concerned, the one from duty, and the other 
in interest. If the surrogate were meant, it should have 
been written : " The surrogate shall require that a bond, 
with such security as shall be approved by him, be given by 
the guardian to the minor." If the minor : ** The surro- 
gate shall require a bond, to be given by the guardian 
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uRto, and with such security as shall be approved by, the 



minor." 



It often happens that several words, all qualifying one 
principal term, are put one after the other, and the last of 
them becomes susceptible of relation to former qualifiers, as 
well as to their intended common principal. This source of 
ambiguity may sometimes be corrected by the inversion of 
their order, and sometimes requires express precautionary 
statement. In the Draft Treaty of Commerce and Naviga- 
tion between the U. K. and the Netherlands was : De schepen 
der Hooge Contracteerende Partijen, in de havens van beide 
rijken in Europa : The ships of the high contracting par- 
ties in the ports of either kingdom in Europe. The Bri- 
tish Government objected to the words " in Europe,'' as being 
without meaning ; because they would appear to establish 
a distinction between a kingdom in Europe and a kingdom 
out of Europe; whereas, by the word kin^om^ in the 
treaty, only the U. K. was, on her Britannic Majesty's part, 
meant, which was well known to be in Europe.. To this 
the cabinet of the Hague answered, that the phrase " in 
Europe,^^ applied to the word " ports," and not to the 
word " kingdom." The Dutch interpretation was the true 
one; but the ratifications of ^the treaty were not exchanged 
between the plenipotentiaries of the two governments, until 
a formal declaration and counter declaration had been made 
of their respective constructions. By simply transposing 
the words "in Europa," so as to follow ** havens,*' these for- 
malities might have been saved. 

§ 9. — Relation in Common* 

To spread a qualifying clause over several irords or 
members of a sentence, express words may be used, so as 
to make it clearer than positioa alone would make it. Thus 
in the following enactment: " If a person (1) shall shoot, 
or (2) shall wound, or (3) shall strike, with intent," "in any 
of the cases aforraaid," to maim, &c., the phrase, " in 
any of the cases aforesaid,^' is introduced for greater cau- 
tion, to extend the qualification of " the intent," &c to all 
the acts, shoot, wound, and strike. So in the enactment of 
the Stat. 7 & 8 G. 4. c. 30. s. 19. " any person destroying 
any tree, shrub, or wood," respectively, " growing else- 
wliere than in any of the places aforesaid^ shall," &c., the 
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word " respectively" shows that the qualification '* grow- 
ing," &c., extends to tree, shrub, or wood. 

Correspondent particles^ such as " neither and nor,'' " as 
well as/' " and also," and others mentioned in the last 
chapter, are highly serviceable for this purpose. Thus in 
the phrase '' to be as well levied as applied in manner before 
mentioned/' the above noticed words show that the reference 
to the manner before mentioned extends both to levying 
and applying. 

As in English, adjectives do not admit of number^ a diffi- 
culty occurs how to indicate that one adjective is to relate 
to several substantives. In the phrase, *' dangerous lunatic, 
insane person, or idiot," used in the stat. 4 & 5 W. 4. cap. 
76. (poor) sec. 45, the adjective " dangerous" may apply 
to lunatics, insane persons, and idiots^ or to lunatics only. 
As adjectives regularly precede their substantives it would 
be well if by usage the transposition of adjectives after a 
string of nouns substantive signified that they related to 
the whole of them. The surest expedient, however, is to 
repeat the adjective, or to use express words, as " not being 
in either case dangerous." 

The preposition may sometimes be separated from the 
noun to which it refers, in order to connect the same noun 
with different prepositions, as in the example before shown, 
** a bond to be given unto, and with security approved by, 
the minor." 

§ 10, — Reddendo Singula Singulis, 

In enumerating several particular names, and their re- 
spective qualities or attributes, it is usual to put the prin- 
cipals in a group, and their several qualifiers in another 
group, instead of attaching each qualifier to its principal ; 
as " levy and suffer fines and recoveries," where levy refers 
to fines, and suffer to recoveries. As it is often uncertain 
whether the relatives are to be distributed or not, this is 
a frequent cause of obscurity, and should generally be 
avoided. Where the separate relation of the words is per- 
ceived, and is accordingly made on interpretation, it is 
called " reddendo singula singulis,*^ and it would be well 
for the draftsman to regard that rule in composition, or else 
to use words which will apply in common to them all. 
When this way of writing is unavoidable, the draftsman uses 



120 OF STRUCTURE OF SENTENCES. [CHAP. X. 

the word respectively, as ^' fines and recoveries to be re- 
spectively levied and suffered.*' 

§ 11. — Unity of a Sentence. 

Unity is the name for the object or effect of that colloca- 
tion which is made, to show the dependence of one proposi- 
tion upon another, so that the propositions may not be 
separately understood. But particles, such as " then, if," 
&c., as in the example before given, are much more to 
be relied on. The unity of phrases is also shown by the 
use of correspondent particles before mentioned ; '* not 
only," " neither and nor," *^ but also,'* &c., which show, 
on the first mention of the matter, that the sense is to be 
suspended, until another portion is enunciated. 

§ \2,^-'Rule and Subordinate Cases. 

It has before beet)* observed, that when a rule or position 
is applicable to a variety of cases, it is not always possible 
to compress the whole within the compass oi a period 
of ordinary and intelligible length. The natural expedient 
then is, to state the rule or position at the outset, and enu- 
merate, in a detailed series, the cases which fall within it, 
with the necessary exceptions, restrictions, and qualifications. 
This expedient has been ever in request and use. The 
Award of Kenilworth, 51 H. 3. and the act 8 H. 6. c. 18. 
are distributed in the above manner, and are perhaps the 
' earliest legislative specimens of the '^ item" style, which is 
coeval with the art of the notary. The statute 31 H. 8. c. 14. 
was, from its severity and the division of its contents, called 
ihe " Whip with six thongs." It recites that in the Par- 
liament, Synod, and Convocation there were certain articles, 
matters, and questions proposed and set forth touching 
Christian Religion, (that is to say) 

First, Whether in the most blessed Sacrament of the 

altsT remaineth, after the consecration, the substance of 

bread and wine, or no ? 
Secondly, Whether it be necessary by God's law, that 

all men should be communicate with both kinds, or no ? 
Thirdly, Whether priests, that is to say, men dedicate 

to God by priesthood, may, by the law of God, marry 

after, or no ? 
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Fourthly. Whether vow of chastity, or widowhood, made 
to God advisedly by man or woman, be by the law of 
God to be observed, or no ? 
Fifthly. Whether private masses standby the law of God, 
and be to be used and continued in the Church and 
congregation of England, as things whereby gpod Chris- 
tian people may and do receive both godly consolation 
and wholesome benefits, or not ? 
Sixthly. Whether auricular confession is necessary to be 
retained, continued, used, and frequented in the 
Church, or not ? 
And that it was resolved, accorded, and agreed in manner 
and form following, that is to say : 

First. That in the most blessed sacrament of the altar, 
&c., is present, &c. the natural body, &c., and that 
%fi;er consecration, there remaineth no substance, &c. 
Secondly. That commimion in both kinds is not neces- 
sary, &c. And so througn the whole series. 

In the next section, the Parliament, " for the accomplish- 
ment of the godly enterprise" in hand, enacts a string of ap- 
propriate penalties correspondetitly numbered from 1 to 6.* 

"'Other instances are: — Statute 7 Jac. L, c. 6. AU persons, as well 
ecclesiastical as temporal, of what estate, dignity, pre-eminence, sex, quality 
or de|]^ree soever he, she, or they he, or shall he, above the age of eighteen 
years, being hereafter in this Act mentioned, and intended, shall take an oath 
&c. before such person as hereafter in this Act is expressed. That is to say, 
All and every Archbishop and Bishop, before the Lord Chancellor. 
And aU and every Ecclesiastical Judge, &c., before the Archbishop. 
And all and every person or persons of or above the degree of a Baron or 
Baroness, &c., rending in London or Westminster, before the Privy 
Council, &c. : and if such person or persons reside in the country, &c., 
then before the Bishop of the Diocese. 

The naval articles in the Act 13 Car. 2. c. 9; — <^ For the regulating the 
sea forces, all and every the Articles and Orders in this Act mentioned 
shall be duly and respectively put in execution, observed, and obeyed in 
manner hereafter mentioned ;~- 

L That all Commanders, &c., shaU cause public worship to be 
performed, &c. 

II. That, — and so on to Art XXXIV., which with the two following 
is in the form of a section. 

The conditions for better securing the religion, laws, rights, and liberties 
of the Subject are enumerated in anicles in £e 3d section of the Settlement 
Act, 12 & 13 W. 3. c. 2, after a preamble. 

In nearly all the Appropriation Acts of the reigns of Gtoo. 1., Geo. 2., and 
the first yean of Geo. 3. (take, for example, 11 G«o. 2. c. 27, s. 24,) 
a string of"^ rules is introduced fur regulating the payment of the sum ap- 
propriated on account of half pay. 

The Act 54 Geo. 3. c 133^ for the allowance uf spoiled stamps on 

Q 
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In the Malta Libel Ordinance the arrangement is thus : — 

Chap. III. Sect. I. Any publication tending to incite a 
person or persons to any act embraced by either of the de- 
scriptions immediately following^ is hereby prohibited : 

Descriptions referred to in the first paragraph of the 
present section. — 1. Any attempt (or endeavour) to subvert 
Her Majesty^s government in these islands. 2. Any attempt 
tending to subvert the aforesaid government, though not 
being strictly an attempt to subvert it 

Whoever shall offend against the prohibition contained in 
the present section, by any publication within the prohibi- 
tion, or by any contribution to any such publication, shall 
be punishable with an imprisonment not exceeding the 
term of twenty-four months.* 

policies, sec. 1. empowers the Commissioners of stamps to allow stamps in 
the following cases, and upon the following terms and conditions, Hhat is 
to say: — » 

First. Where the policy is filled up incorrectly, and is n«t underwritten : 
Provided that application be made within six months, &c. 
Five other cases are then enumerated, and at the end of the section a 
provision relating to the several cases is made. The 2d section contains 
a provision relating to the 2d, 3d, aild 4th cases. The 4th and 5th sections 
provide for a 7th case ; and the 6th section provides for an 8th case, but 
these two latter are only distinguished by the Nos. 7 and 8 in the margin. 
The Act contains seven other sections relating to all the cases. 

The rules and regulations touching the office of ReceiYer-Gisneral, and 
other officers of the Revenue, are arranged under several distinct classes, 
and cespectivsly numbered First, Second, Third, &c., in the 3 Geo. 4. 

c. 88. 

The Prisons Law Consolidation Act, 4 Geo. 4. c. 64, s. 10, enacts 
that the following rules and regulations shall be obsenred and come into 
effect in every prison, &c. 

First, &c. 

Second, &c., and so on to the 24th. 

Of these rules, the sixth relates to the classification of prisoneis, and that 
one there is a provuo following. 

In more modem Acts, this method has been frequently, but not regularly 
used. It has sometimes been brought forward as having the cecommenda* 
tion of novelty, and sometimes also objected to on the same ground. How 
ignorantly the above instances show. 

* Ordinanza No. IF, del 1839. Capitolo III. Sex. I. Qualunque pub- 
blicazione tendente ad incitare una persona o persone a qualunque atto 
abbraciato dall' una o dalP altra delle descrisioni immediatemente seguenti d 
colla presente proibita. Descrixiom cut it fa rifertnta nel primo paragfHifo 
delie pretente tezione. — 1. Qualunque tentativo (o sforxo) di sovvertire il go- 
verno di sua Maesta in queste isole. 2. Quahmque aUo tendente a sower- 
tire il suddetto govemo, qtiantunque non sia rigorosamente un tentativo di 
sovvertirlo. Chiunque coutravenisse alia proibisione contenuta nella pr^ 
sente sezione, con qualunque pubblicasioue entro la proibizione, o con una 
contribuzione a qualunque tale pubblicazione, sara punibile con carcerazione 
per un tempo non maggiore di ventiquattro mesi. 
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§ 13. — Notation. 

The parts of a document are often distinguished from 
each other by numbers, letters, or other marks of order and 
succession. Thus the common divisions of an Act'of Par- 
liament are, by the licence taken by the printer, triarked by 
Roman numerals ; and in treaties, company-deeds, and 
partnership- articles, the practice of numbering the clauses 
obtains. 

In the method just stated (§ 12), the cases are now com- 
monly enumerated, as First, Second, &c. This indicates 
subordination, as well as does the repetition of the uncouth 
monosyllable " that" at the commencement of each case,- 
and it indicates succession better. It also facilitates the 
connexion, by the reader, of the parts, which in this method 
are necessarily detached in place, but must be joined in 
sense in order to be understood, namely, the rule, and any 
particular case ; and this is not unimportant, since by the 
methods of subdivision, the labour of comprehension is in- 
creased, for the sake of brevity and accuracy. And read- 
ers in general are so frugal of their pains, that a writer 
must not only be (Cautious not to make his work difficult, 
lest it should deter them irom its perusal, but must employ 
every convenient means of making it easy. 

JNumerical notation is a highly significant addition to 
this arrangement. Thus where a testator framed his will 
in numbered clauses : — 

1. He gave his goods to his wife and her heirs. 

2. He gave his land at L. to A. and his heirs. 

3. He gave to J. D. his house at R. Also to J. D. his 
land in P., to him, his heirs, and assigns. 

A doubt was raised as to what estate J. D. took in the house 
at R., and it was admitted by the Court, that if it had not 
been for the numerical arrangement, there would have been 
a difficulty. But the numerical arrangement made it clear, 
that the testator, by reserving to the close of the sentence the 
words of limitation, meant to accumulate and comprehend in 
these words all that he had disposed of in the preceding parts 
of the sentence.* 

This subject will be more fiiUy considered under the head 
Method. 

* Doe d, Stevens «. SneUing. 5 East Rep. 87. 

q2 
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§ 14. — Indentation. 

The signification of subdivisioos may be greatly in- 
creased by indenting, or the use of different margins on the 
page. 

This expedient is also susceptible of more extenave use. 
In order to show which are propositions, which, terms or 
members of a sentence, which, adjuncts of terms, they may 
be placed in such positions, and with such margins on tfa^ 
page, as to make all of the same nature appear co-ordinate. 
Thus:— 

If anypenon 
7 ft 8 any dweUing house 

O. 4. dum break and enter, 

C.29. and ateal any chattel, nM>ney, or valuable lecniity to any 

a. 12. value whatever therein ; — 

Or, ahaU steal any such property to any value whatever in^ — 

(Any person therein being put in fear;)— 
Or shall steal any such property to the value in the whole of 
£5 or more, in, — 
Every such offender shall suffer death as a felon. 

The Overseers 
43 Eliz. shall, within fourteen days after the end of their year, make 

c. 2 s. 2. and yield up to two Justices 

a true account 
of all sums of money by them received, or 

rated, and sessed, and not received, 
and of such stock as shall be in their hands, or in the 

hands of any of the poor to work, 
and of all other things concerning their office: 
And shall pay and deliver to the Churchwardens, &c., 
all such sums of money, 
and all such stock, 
as shall be in their hands. 

Hie Justices 

may commit to prison 

every one of the Overseers as shall refuse to account, and pay, 

and deliver as aforesaid, 
in prison to remain without bail or mainprise until, &c. 

In the original of the last example, the limited time 
(fourteen days) applies as above only to the account, al- 
though probably it was intended to apply also to the pay^ 
ment and delivery. In that case the arrangement should have 
been such as to make *' within fourteen days*' an attribute of 
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the verbs " make and yield up, and pay and deliver," instead 
of qualifying " make and yield up" only. 

A more extended example of this method may be given, 
by modelling the 71st sec. of the 3 & 4 W. 4. c. 74. (Pines.) 



Prop. 1. 

(Subject 

a). 



(Subject 

b). 
(Copula.) 



(Pre- 
dicate.) 

Prop. 2. 

Rule. 
Case a. 



Caseb. 



Case c. 
Prop. 3. 
Excep- 
tive. 



Prop. 4. 
Ex. case. 

Rule. 



Prop. 5. 

Condition. 
Prop. 6. 



Iiands to be sold, whether freehold or leasehold, or of any other 
tenure, where the money arising from the sale thereof 
shall be subject to be invested iu the purchase of lands, to 
be settled so that any person [if the iandt were fmrchoitd] 
would have an estate tail therein. 
And also money subject to be invested in the purchase of lands, 
to be settled so that (&c.) 
Shall, for all the purposes of this Act 
be treated as the lands to be purchased, 
and be considered [to be] subject to the same estate as 

the lands to be purchased 
would, if purchased, have been actually [treated] and sub- 
ject to. 
And all the previous clauses in this Act contained 
so far as circumstances will admit, 

shall, in the case of lands to be sold as aforesaid, being 
either freehold, [or] leasehold, or of any other tenure, 
except copy of Court Roll, 
apply to such lands in the same manner as if the lands 
to be purchased with the money to arise from the 
sale thereof were directed to be freehold, and were 
actually purchased and settled ; 
and shall in the case (&c. &c.) being held by copy of Court 
Roll, 
apply to such lands in (&c.) as if (&c.) copyhold and 
were, (&c.) 
and shall in the case (&c., see the Act). 
Save and except that in every case where under this clause a 
disposition shall be to be made of leasehold lands, (&c.) 
or money, (&c) 
such leasehold lands or money 
shall, as to the penon in whose favour or lor whose benefit 
the disposition is to be made, 
be treated as personal estate. 
And 

except in cuse of bankruptcy, 

the assurance by which the disposition of such leasehol I 

lands or money shall be effected 
shall be an assignment by deed. • 

Which [Deed] 

shall have no operation under this Act, 
Unless enrolled, (&c. see the Act.) 
And, (&c., see the Act). 
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In the above fornix the words in Italics, within brackets, 
are found in the Act, but might have been omitted ; the 
words in Roman, within brackets, are omitted, but should 
have been iniserted in the Act. 

In point of clearness, this mode of setting forth expression, 
perhaps exceeds all others ; but, as to prevent great mis- 
takes, it requires the most exact observance of the form 
on the part of those who are charged with the mechanical 
completion of the instrument ; it evidently puts greater reli- 
ance on their fidelity and accuracy, than a prudent drafts- 
man would see fit to repose. It is however the best of all 
ways of testing the grammatical accuracy of a clause^ 

§ 15. — Pointing. 

Law composition is written in the continued style, which 
is the most ancient of all styles. In one form, there is no 
stop or break, until the end. An Act of Parliament has no 
period but the last ; and a deed of conveyance, none from 
the commencement until the covenants ; which are, in fact, 
another form added to the conveyance. Lord Kenyon* has, 
however, observed, that '' Words may be explained by 
putting stops, or using a parenthesis, and although stops are 
never inserted in Acts of Parliament, or in deeds, yet the 
courts of law, in construing them, must read them with 
such stops as will give effect to the whole.'* Other cases 
say that punctuation is not to be regarded in construing 
instruments, i- 

Stops were intended for the purpose of allowing time for 
respiration in reading ; the right placing of them, however, 
coiMluces much to the perspicuity of a sentence. The 
members of a sentence which are governed by a distinct 
verb, and are only connected by a conjunction, may be dis- 
tinguished from each other by a colon ; but in practice, the 
use of this is confined to the separation of a clause adject- 
ing a reason, caution, &c., from the main proposition. The 
different combinations governed by the same verb may be 

^ 4 Term Rep. 65. Limitatkni in a Will, *' for want of such appoint- 
ment (hen to all and eYeiy the child and children equally, (to hold the 
same, if more than one, as tenants in common, and if but one child, then to 
such only child,) his or her heirs or assigns fur ever.** This parenthesis was 
supiiostt J, or implied, in order tu extend the words of inherituice to children 
as ¥rell as child. 

f 3 Atk. Rep. 9, 10. 1 Mtrivale, Rep. 651. 



§ 15.] POINTING. 127 

separated from each other by the semicolon ; but, for this, 
the comma is more generally used. The names and 
phrases together constituting terms may be distinguished 
from each other by the comma. For more involved con- 
struction, there is a want of marks. 

The brace may be used to connect several words with one 
common term, so as to prevent a repetition of them, thus, 

( shall break, \ 
If any person ^ or > any dwelling-house. 

( shall steal in j 

Inverted commas may be used to point out words that 
are quoted, or adopted' from other documents. 

The use of parenthesis is proper, 

1. Where a word equivalent to, or a translation of a 
preceding word, is to be expressed. 

2. Where the form ofconstruction called the case absolute 
is adopted. The matter in a parenthesis should be short. In 
the Limitation Act, 3 & 4 W. 4. cap. 27, sec. 3, the paren- 
thesis, " any instrument (other than a will)," is improper, 
as the construction of the words which it embraces is in- 
volved in the rest of the sentence. The misplacing of pa- 
renthesis is oflen a cause of obscurity.* TTie opinion of 
Lord Kenyon has already been statea ; with that may be 
contrasted the opinions of Sir William Grantf and Lord 
Hardwicke.J 

Italics might be used for defined words. 

♦ Sugden on Vendors, vol. ii. p. 109, 9 £d. ''Trubtees (unless they are 
nominally such, as trustees to preserve contingent remainders, agents, com- 
missioners of bankrupts, assignees of bankrupts, solicitors to the commission, 
attctioneexB, creditors who have been consulted as to the mode of sale, or 
any persons who, by their connexion with any other person, or by being em- 
ployed or concerned iu his affairs, have acquired a Knowledge of his pro- 
perty) are incapable of purchasing such property themselves." The reader 
is totally xmsled hei9 by the misplaced parenthesis. It ought to have ended 
at ^* remainders." 

f '^ As to the second question, the decision of it cannot depend on the 
grammatical skill of the writer of the will, in the position of the characters 
expressive of a parenthesis. It is from the words, and from the <Mmtext, not 
from the punctuation, that the sense must be collected." — Sir fV. Oratti, 
M. R, Sanford v. Raike; 1 MerivaW* Rep. 651. 

I 1 give to H. all my lands, freehold and copyhold, in G. parish, (which 
copyhGud lands I have surrendered to the use of my will.) It was contended 
that the words in the parenthesis might be rejected as superfluous, the sen- 
tence being complete without them. But Lord Hardwicke would not reject 
the matter in the parenthesis. — QoMcoigne v. Barkerf 3 j^tk, 9, 10. 
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This chapter has more of the technical character than those 
which have preceded. They were mainly devoted to the 
consideration of those means and qualities of expression 
which apply, with slight diversity, to both legal and ordi- 
nary composition ; to the tracing of the common standard 
whereto relation is had in both styles, and to the account- 
ing for some of the deviations of die legal style therefrom. 
But the denomination of the formal and orderly parts of 
legal documents, and the offices, force, and operation of those 
parts, are matters of a more peculiar nature, bearing to the 
parts of a literary piece of any kind into which usage 
has introduced a formal division, far less general resem- 
blance than legal and ordinary modes of expression bear to 
each other. And there are two considerations from which 
it will appear likely that the distinction which exists be- 
tween legal and ordinary writing, in this respect, will not 
be removed, or much reduced. 1st. That the formal parts of 
a legal documeut are all sanctioned by usage, so strong as 
to preclude the draftsman from the liberty of extensive alter- 
ation, while some of them are essential and indispensable. 
2d. That the varieties of formal parts in the different kinds 
of literary pieces are so many and so great, as hardly to 
leave suiScieut common features to constitute a standard 
for the legal draftsman to imitate. 

The commonest divisions are those taken from the places 
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in a rhetorical discourse ; proem, narration, proof, and con- 
clusion. But these are as inapplicable to the matter of nar- 
rative, disquisition, &c., as to the provisions of an enacting 
or a dispositive instrument. To such papers, the arguments 
which are put into the proofs, and the exhortation which is 
thrown into the conclusion of an oration, are inapplicable ; 
for although, while the provisions are under the consi- 
deration of the parties, arguments of expediency, &c., may 
be urged with propriety, yet at the time when the services 
of the draftsman are required, the provisions are supposed 
to be settled, and all that is required at his hands com- 
monly is to put those provisions in such a form as is best 
calculated for communicating them to persons interested in 
knowing them. It may sometimes happen that argumen- 
tative matter may be introduced into the proemial part 
of a document ; but a peroration, or epilogue, is foreign 
to its purpose. The explication which the subject of a 
legal document sometimes receives in it, may, in some re- 
spects, resemble the narration of a rhetorical discourse, but 
this explication would also, in a law, go into the preamble, 
or proem, not into a separate place or receptacle. 

The advantages of a structure of regular parts in a docu- 
ment are very considerable. It points out to the writer the 
places wherein certain matter is to be put, and to the 
reader where to find it. Many parts are interwoven into 
the grammatical structure of the document, and others, 
though not integral, are added in their customary places, 
or omitted, as occasion may require, without disturbmg the 
relation of other parts, or the economy of the whole. In a 
deed these purposes are also aided by writing the initial 
words of the several parts in a large nand, or in striking 
characters. 

The observations here intended to be made, will be those 
applicable to most kinds of legal documents. Observa- 
tions, which may apply to one or two kinds of documents 
only, will be kept in reserve until those kinds shall here- 
after come under review. 

§ 1. — Commencing Form, 

If we carry our views from the single acts of a session, to 
the whole collection, in law called the statute, we find a 
form of general introduction. This, from a very early date, 
down to the beginning of the reign of Charles II., commonly 
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states some general commendation^ as that it was to the 
high pleasure of Almighty God and the weal public of the 
realm that what follows was enacted. From that time to 
the present^ this introduction merely states the place and 
time of assembly, and the duration of the session of parlia- 
ment. 

A kind of direction is prefixed to some private documents, 
as the following, to what is called a deed- poll, '' To all 
Christian pepple, I, John Thomas, send greeting." 

There is also a kind of invocation to others : thus the 
ancient and many of the modern treaties in Christendom 
commence with — " In the name of the most holy and un- 
divided Trinity." And those of the East, similarly, as "In 
the name of Him who is ever necessary, who is all-suffi- 
cient, who is everlasting, and who is the only protector." 
Of the same description is the solemn commencement of a 
will, " In the Name of God, Amen." 

Most instruments, however, merely announce what they 
are—" This Indenture," &c., " Articles of Agreement," 
made, &c. — or commence without any prelude at all. 

§ 2. — Prefatcyry Statements, 

The statement of the motives, inducements, objects, or 
purposes which the author, or efficient parties, were actu- 
ated by, or had in view, in making the disposition contained 
in a legal document, is usually made in the prefatory aver- 
ment, called the preamble in an act of Parliament, and the 
recital in a private instrument. The ancient statutes had, 
as before observed, a general introduction, and most of the 
acts had particular prefaces, or preambles. The latter 
have been continued in modern times ; but, notwithstanding 
the regular use of preambles, their utiUty has been ques- 
tioned ; and, as in each case the determination of the ques- 
tion will entirely rest with the draftsman, it seems proper to 
lay before him some considerations which may assist his 
judgment. 

If the intention of the law-maker be to guide in the inter- 
pretation of his words, and if that intention may be better 
expressed in the narrative style than when immersed and 
surrounded with the details of enactments, (neither of which 
propositions can be controverted,) preambles, declaring the 
objects or purposes, are certainly usefully inserted where the 
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objects or purposes are not evident.* But upon their use- 
fulness in this respect, there is this drawback^ that courts 
oi justice expect a preamble to exhibit, in the way of state- 
ment^ the whole compass of the law, and exactly, though 
generally, to circumscribe the enactment — an expectation, 
the frequent disappointment of which, has occasioned very 
perverse interpretations of the law; and it is to this circum- 
stance, rather than to any disadvantages inherent in the 
preamble itself, that the reluctance to employ it for stating 
purposes may be traced. That this expectation is unrea- 
sonable I think will be granted, when the nature of this 
part of an act, and the mode, of doing parliamentary busi- 
ness, are considered. It is an acknowledged rhetorical rule 
that the introductory and narrative parts of a discourse are 
not to be overlaboured, or rendered so curiously exact as the 
body. And in a law, if the preamble were ever so well 
fitted to the scheme of the act at first, the various alterations 
which the bill undergoes, in its progress to enactment, by 
different hands, without any finishing touch or supervision, 
would displace and derange its parts. It rarely happens 
that those who make the alterations in the enactments, 
where they see defects, carry their views to the preamble. 
Until, however, some alteration in the maxims of legal con- 
struction, or some improvement in the technical arrange- 
ments of legislation, shall take place, the use of preambles, 
for the exposition at large of objects, and purposes should be 
cautious and sparing. 

A statement of the mischiefs or evils that have happened, 

* Perspicuity consisteth not so much in the words of the law itself as in 
a declaration of the causes and motives for which it was made. That is it 
that shows us the meaning of the legislator ; and, the meaning of the legis- 
lator known, the law is more easily understood by few than many words. For 
all words are subject to ambiguity ; and, therefore, multiplication of words 
in the body of the law is multiplication of ambiguity. Besides, it seems to 
imply, by too much diligence, that whosoever can evade the words is with- 
out the compass of the law. And this is a cause of many unnecessary pro- 
cesses. For when I consider how short were the laws of ancient times, and 
how they grew by degrees still longer, methinks I see a contention between 
the penuers and pleaders of the law ; the former seeking to circumscribe the 
latter, and the latter to evade their circumscriptions ; and that the pleaders 
have got the victory. It belongeth, therefore, to the office of a legislator 
(such as is in all commonwealths the supreme representative, be it one man 
or an assembly) to make the reason perspicuous why the law was made, 
^nd the body of the law itself as short, but in as proper and significant 
terms, as may be. — Hobbei' Leviathan^ part 2, qhap. 30. 
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and call for the legislator's interference, is often requisite^ 
to understand completely the prescribed remedy; but there 
is this disadvantage common to preambles of facts and 
those of arguments, that such a preamble may tend to 
show the inapplicabOity of the provisions of the law to 
altered circumstances, iad therefore weaken its force, when, 
in the silence of the legislator, the comity of the judge might 
have presumed that the reasons for the enactment were as 
durable as the law itself.^ In many cases the law is so 
connected with events, that it is impossible to prevent allu- 
sions to them ; and here preambles seem to be proper, f 
lliis is pre-eminently the case in the acts called constitu- 
tionaL 

With respect to ratiocinative preambles, it is certainly 
unbecoming in the legislature to enter into arguments with 
its subjects, in order to justify its policy ; and, viewed in 
this light, the preambles to many statutes are grossly ab- 
surd. And there are many which state grounds argument- 
atively, when a simple statement would be better. 

How far it is advisable to consider and argue disputed 
points of law may be more doubtfuL If it be considered 
necessary repeatedly to notice the state of the previous law, 
in order to explain die new enactments, the plan of a digest, 
distinct from a code, seems to be the best But the statute 
law of England is less chargeable with the defect of long 
legal narrative than most ancient as well as most modem 
codes ; and points of constitutional law, as those contained 
in the annusd Mutiny Act, are properly set forth.| 

For a long time the reasons of the legislature have 
been allowed to be most compendiously expressed by aver- 

* Non omniam qos a majoribiis ooostitata sunt ratio reddi potest. — Dig. 
lib. 1, tit. 1. J>e Leffibut, 20. 

t The following are remarkable ingtances of histoiical preambles : — ^The 
account of the Holy Maid of Kent, stat. 25 H. 8, cap. 12. The Gunpow- 
der Plot, 3 Jac. 1. cap. 1 & 2. The Duke of Marlborongh'H Victories, 
3 & 4 Ann. cap. 6, ana 5 Ann. cap. 4. The Insult to the Ambassador of 
his Czarish liajesty the Emperor of Great Russia, 7 Ann, cap. 12. The 
Assault by Anthony Guiscard upon Robert Harley, Chancellor of the Bz- 
chequer, 9 Ann. cap. 16. The Practice of bearing Arms in the Highlands 
of Scotland, 1 Geo. 1, stat. 2, cap. 54. The Murder of Captain John For* 
teous, 10 Geo. 2, cap. 35. 

{ The most remarkable legal preambles are those in the Acts of the 
reign of Henry VIII. (see stat 24 H. 8, c. 12.) The 3 G. 4, c. 92 (Annuity 
Amendment Act) contains a long legal argument. Treaties are often 
inserted at length, as in 28 G. 3, c. 35 — Newfoundland treaties. 
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ring that it is expedient to make the law. As a substitute 
for express reasoning, this averment, in the above or a simi- 
lar shape, is of high antiquity. Thus, in the 32 H. 8, c. 28, 
(leases of entailed lands), the sixth section begins — 
" And moreover, for certain considerations be it enacted." 
This is very similar to the divers good causes and consider- 
ations movipg the grantor to a grant. In comparatively 
late times, however, it has been usual to superadd this 
averment to a statement of the evil, &c. Thus used, the 
averment in question is a mere truism, and the object is 
much better answered by the words, ^^ therefore be it 
enacted," &c. 

For the same reasons that make a preamble of purposes 
useful, it is well to state briefly, at the commencement of 
each section, its object ; and it is fortunate that hitherto a 
restraining effect has not been attributed to these short 
prefaces. 

English deeds seldom contain more statement of purpose 
than a general recital, and this might often be spared, as 
the nature of most of the contracts is well known, and 
their provisions are sufficiently intelligible without any 
express declaration of their intent. Former dealings with 
property to be conveyed are commonly related, though the 
only case in which such a recital appears to be necessary 
is when a man is to take any new estate from the crown, 
whereof there is any estate in being ; and there the former 
estate, if it be good, must be rehearsed and recited in the 
deed, or else the second grant will not be good.* In other 
countries, however, it is the practice of notaries to explain 
and illustrate the contracts of their clients by larding the 
clauses with commonplace truths. Thus, in Spain or 
Portugal, articles for a mercantile partnership would ad- 
vance such statements as the following : — ^^ To secure the 
object of all associations, it is necessary to apply proper 
means ; therefore a social fund is established, to which A. 
subscribes , B. , C. .It is just that the 

interests of the members should be in relation to tlie amount 
of their contributions ; therefore, A. shall be entitled to one-- 
half, B. to one-fourth, C. to one-eighth, &c., of the profits. 
As it is necessary in all associations to have one common 
centre to dirept their operations, for their better and more 

* Shepherd's Touchstone, c. 3. 
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regular management ; the place of business of this associa- 
tion shall be The interests of the association being the 
interest of the members individually ; each member shall 
render his services without recompense. As it is impossible 
for the members to superintend in person all operations ; 
they shall be at liberty to employ, &c. Experience will 
best prove whether the present organization of the associ- 
ation is good or defective ; if, therefore, after years, a ma- 
jority of the members should require it, this association shall 
be reorganized. This association being formed of up- 
right and honourable men, and in the best possible faith, 
it is only right to conclude that the members generally 
will act in perfect unison," &c. 

In the few cases in which in English instruments, parties 
have announced their designs, or annexed their reasons, some 
stress has been laid on them. 

A father gave an estate to his daughters and their heirs 
" until his son Caleb's age of 40 years, they paying him 
£200 per annum — the testator, hoping that his son would 
by that time have lived to see his folly — and then to 
Caleb for life, and his children." Caleb died under 40. 
The question was, whether the estate to the daughters 
ceased, or would continue until the time when Caleb, if 
living, would have attained 40. The construction was that 
it ceased, and this seemed the more just, as the reason ap- 
peared why the testator created this interest by his will, 
namely, in order to guard the estate against the ill-conduct 
and extravagance of his son. The son dying before 40, 
the testator's estate could not afterwards suffer through that 
son's folly or extravagance.* 

Under a power to make ordinary leases, a detbise was 
made to trustees, in which there was a declaration that the 
true intent and meaning of the estate or term of lives granted, 
was to preserve certain remainders from being barred: 
an object which was not permissible by law. It was argued 
that " the eyes of the court do not pierce further than the 
shell of a conveyance, not to the design of it ;" but the 
court, from the above declaration and other reasons, thought 
that the instrument had not colour enough of a demise to 
raise a question, f 

* Lomax v, Holmeden, 3 P. W. Rep. 176. 
t 1 Bur. Rep. 67 
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The qualities desirable in a general preface are that it 
shouM be, — 1. Commensurate to the provisions. 2nd. A 
logical antecedent to them. 3rd. Brief. 

These may be illustrated by taking the case of the preamble 
and enactment. If the preamble be larger or narrower 
than the enactment, then arises the question, which shall be 
the measure of the law ? A question which has been vexed 
and tortured in every imaginable way, and for hundreds of 
years. 

That it should be a logical antecedent : that is, it should 
advance principles or grounds from which the provision 
may be rightly inferred. In this respect, the following 
seems to be defective : — " A well-regulated militia being 
necessary to the security of a free state, the right of the 
people to keep and bear arms shall not be infringed."* A 
militia is "the body of soldiers in a state enrolled for dis- 
cipline, but not engaged in actual service, except in emer- 
gencies, as distinguished from regular troops, whose sole 
occupation is war or military service."*}* Is the keeping and 
bearing of arms by the citizens in the militia while attending 
their military services, all that is not to be infringed ? Or are 
they at liberty to keep and bear arms when, and where, and 
how they will ? If the latter, what has the militia to do 
with the question? The militia would not be one whit 
better regulated from the circumstance of the citizens keep- 
ing and bearing arms off duty. From the above rationale, 
a law that " the citizens, at the command of the magis- 
trate, shall wear weapons and serve in the wars," might 
have been as justly inferred. 

Length of prefatory statement is a very common fault 
in English laws. The longest preambles in the statute- 
book are those reciting legal documents, as that of the 
Act 22 G. 2, c. 52 ( Derwentwater Estate), occupying 26 
octavo pages ; and that of the 52 G. 3, c. 75 (Goldsmidt's 
debt), occupying nearly 20 such pages. 

The forms of prefaces are those of the recital " Where- 
as," or " Forasmuch as," &c. The absolute form of gram- 
matical construction is frequently used, as "The king 
seeing that," in stat. 19 H. 7, c. 5, (coin)." So in modern 
times, the treaty of amity between the United Kingdom 
and the Peru- Bolivian confederation, June 5; 1837: "Ha- 

* Const, of 1789 of the U. S. of America, Art. 2. New York, Part 1. c. 4, s. 3. 
f Webster's Dictionary. 
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bien dose estabicido hace algun tiempo un extenso trafico 
comercial entre los estados que componen la confederacion 
Peru- Boll viana y los dominios de Su Majestad Britanica, 
ha sido couveniente/' &c.' 

§ 3. — Purview, witnessing part, and principal clauses. 

Most instruments have some forms introductory of their 
principal provisions. In a deed there is the testatum or 
witnessing part. In a deed-poll the burden is ushered 
with the token " Now know ye." In an Act of Parliament 
is used the well-established form, " Be it enacted • by the 
King's most excellent Majesty, by and with the advice and 
consent of the Lords spiritual and temporal, and Commons, 
in this present parliament assembled, and by the authority 
of the same," with some varieties which will be noticed un- 
der the several descriptions of Acts hereafter. In subsequent 
parts of the docuipent, on introducing provisions of equal 
importance, a repetition of this note is used in a similar 
or slightly abbreviated form, as "And this indenture fur- 
ther witnesseth," " And be it enacted," &c. 

Expressions put in the principal part of the document 
should control repugnant words used in minor parts. 
This evidently results from a consideration of the economy of 
a document, out it has not been so fully admitted as it 
ought to have been. The obstructions caused to the enact- 
ment by the preamble have been noticed before, and in the 
next section it will be seen that provisoes have received a 
similarly mischievous effect.* 

§ 4. — Derogatory Clauses, 

The purpose of these is to restrain or qualify the pur- 
view or principal clauses ; they consist of the Proviso, the 
Salvo, or saving clause, and the Exception, which ought to 
have distinct offices ; but the distinctions between them are 
not strictly observed. What appears to be their proper func- 
tions have been already glanced at, and their formal words 
noticed.f 

There are also some diversities in the legal operation of 
these clauses. Thus, a proviso shall repeal a repugnant 

* General clauses in the purview of an Act may restrain general clauses 
in the preamble, but not specifil and particular words and clauses. By 
Atkyns Baron, Stevens v, Duckworth, Hardress Kep. 344. 

t Chap. 6. sec. 5. 
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purview or body,* but a saving clause in such a case would 
be void ; a diversity, the reason for which is said by a 
writer on the subject not to be very apparent. f It may be 
added that this efficacy in a proviso was attributed to it in 
forgetfulness of the nature of that part as compared with 
the purview of an Act ; and that the false analogy of the 
preceding and latter clauses in a will was suggested at the 
bar. 

There is also, or was, another distinction : in pleading, 
an exception in the body of an Act must be negatived in a 
plea, but a separate proviso need not.j: 

In private instruments the proviso is the proper form of 
condition ; but there is in its drawing so much affinity 
with limitations,*»that it is not always easy to discern and 
distinguish them.|| 

A proviso which qualifies or cuts down the whole rule 
under all circumstances should be incorporated as a prin- 
cipal term in it. The statute 7 G. 4, c. 57, s. 32, enacts 
that, ^' if any person who shall file his petition for his dis- 
charge shall, before or after his imprisonment, being in 
insolvent circumstances, voluntarily convey his property, 
such assignment shall be fraudulent and void. Provided 
that no such conveyance shall so be deemed fraudulent and 
void, unless made within three months before the commence-' 
ment of such imprisonment, or with the view or intention by 
the party conveying of petitioning the court for his dis- 
charge." The proviso, as it stands, is in circumstance co-ex- 
tensive with the enactment. The intention probably was, that 
" no such conveyance before imprisonment" should be void, 
unless made within three months before its commencement, 
or with a view to the discharge ; and " such" was intended 
to refer to conveyance before imprisonment only. But sub- 
stitute the term '* voluntary assignment made before or 
after imprisonment" for " such conveyance," and distribute 
the words, then, 1st, every assignment made with whatever 
view, more than three months before imprisonment^ would 



* Attorney General v. Chelsea Water Works Company. Fitzgibbon, Rep. 
195, on the Land Tax Act, recognised by Lord Tenterden in the King v. 
Justices of Middlesex, 2 Bar. and Adol. Rep. p. 818. 

f Dwarris on Statutes. 

% 1 Levinz, Rep. p. 26, 88. 

II Shepherd's Touchstone^t^c. 6. 

R 
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be valid ; and, 2nd^ no provision would be made for a 
voluntary conveyance made after imprisonment^ but without 
a view to the discharge."*" 

The making up a subject or nominative case of provisoes 
appears inelegant. Take an instance from the Fines and 
Recoveries Act, .sec. 6 : — '* In every case in which at any 
time> either before or after the passing of this Act, the 
tenure of ancient demesne has been or shall be suspended 
or destroyed by the levying of a fine, or the suffering of a 
common recovery of lands of that tenure in a superior courts 
and the lord of the manor, of which the lands at the time 
of levying, &c. were parcel, shall not reverse the same 
before 1834, and shall not, by any law in force on the first 
day of this session of parliament, be barred of his right to re- 
verse the same ; such lands, provided within the last twenty 
years immediately preceding 1834 the rights of the lord 
of the manor, of winch they shall have been parcel, shall 
in any manner have been acknowledged or recognized, as 
to the same lands, shall, &c.'^ 

It might have been turned thus : 

Lands wherein the tenure of ancient demesne is, or after 
the passing of this Act shall be, suspended or destroyed by 
the levying of a fine, or the suffering of a common recovery 
thereof in a superior court, which fine or common recovery 
the lord of the manor of which at the time of the levying 
er suffering thereof the lands were parcel, shall not reverse 
before (1834), but in which lands the rights of such lord 
shall in any manner have been acknowledged within the 
last twenty years immediately preceding (1834), and his 
right to reverse such fine or recovery, shall not, by any 
law in force on the first day of this session of parliament, 
have been barred, shall, &c. But the subject is too long to 
be easily understood. 

When there is an apparent repugnance in the parts of a 
document, and it is intended that one part shall give way to 
the other, the matter is made clear by ending the part 
which is to prevail, with the formula, " anything herein 
contained to the contrary notwithstanding." 

* In Wainwri|pht v. Miles, 3 Moore and Scottj 211, the Court of Common 
Pleas; and in Becke v. Smith, 2 Mee. and Wal. 191, the Court of Ex- 
chequer ; and Binns v. Towsey, 7 Adol. and Ellis, 869, the Court of Queen's 
Bench, coostraed this enactment and proviso with difficulty. 



§ 5.] EXPLANATORY OR ACCESSORY CLAUSES. 139 

§ 5. — Explanatory or Accessory Clauses, 

A proposkion or circumstajice which^ from its length, 
cannot be conveniently crowded into the clause to which^ 
by the grammatical regimen of the sentence it belongs^ is 
often begun in one part and resumed and finished in ano- 
ther. This is one use for Accessory Clauses. Amplifi- 
cation is also sometimes used : of two different expressions 
for the same thing, both may be equally clear to some per- 
sons, while to others oae is very obscure, and the other per- 
fectly intelligible. Hence it is common with writers to heap 
expression on expression, with a view to render clear their 
meaning as to what went before, without any design of 
adding new matter. This practice obtains in legal instru- 
ments, particularly in Acts of Parliament, wh^e the views 
of many persons have to be consulted."' Repetition of a 
matter, once said in other words, is also used to strengthen 
the provision. Thus, after affirmative words, negatives are 
added, as a statute, appointing a time for an act, will add, 
and " at no other time;" or, if the prohibition be in the 
negative, positive words are added, as in the 19 Geo. 2, 
cap. 22, sec. 1 & 2. '' No person shall cast, throw out, or 
discharge from any vessel any ballajst» but only upon the 
land where the tide ^^nd water never flows and runs. 

Cumulative expressions, in many cases, arise from care- 
lessness and haste ; but, as they cannot always be avoided, 
it is to be regretted that there is no part of an act, or form 
of words, which has the effect of indicating the repetition. 
In a deed, the habendum hath this office. It sets down 
again the name of the grantee, the thing granted, and the 
interest therein granted ; and often very needlessly, for in a 
short deed the whole might well be expressed, by the action 
of the verbs of conveyance on the property conveyed, di- 
rected to the object — the grantee. 

When the matter can be thrown into parallel modes of 
expression, such as Enumeration and Example, the forms 

* Pratt, C. J. Consider the method of debating in Parliament. Somsi 
body might object that possibly it may be taken to the prejudice of a thing 
never intended to be affected ; to which it might be answered, that though it 
was not necessary to declare the contrary, yet for the satisfaction of ignorant 
men, there could be no harm in putting; in something to that purpose. — 
Strange, Rep, 377. Fortescue, J. It often happens that to satisfy the scruples 
of the ignorant, words are added which the more knowiug part of mankind 
will see were implied before.— S/raii^, Rep, 367. See also chap. vi. sec* 5. 

r2 
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proper for those modes should be used.* In the following 
instance^ the meaning is carried through three stages: 
Ist. The general proposition. 2d. A more particular as- 
signment. 3rd. An example^ or result. " Every lineal 
ancestor shall be capable of being heir to any of his issue ^ 
and in every case where there shall be no issue of the pur- 
chaser^ his nearest lineal ancestor shall be his heir^ in pre- 
ference to any person who would have been entitled to in- 
herit, either by tracing his descent through such lineal an- 
cestor, or in consequence of there being no descendant of 
such lineal ancestor ; so that the father shall be preferred 
to a brother or sister, and a more remote lineal ancestor to 
any of his issue, other than a nearer lineal ancestor or his 
issue." Inheritance Act, 3 & 4 W. 4, chap. 106, sec. 6. 

In the observations hereafter, (Chap, xiii.) on the con- 
gruity of parts of a document, will be cited several instances 
in which cumulative expressions have produced discordant 
results. 

§ 6. — Revoking Clause. 

In a deed where there is occasion to revoke a former in* 
strument in order to make way for a new disposition, fhe 
draftsman sets the revoking clause in the first place ; in an 
Act of Parliament the repeal clause is commonly put last. 
The former seems to be the more natural order ; but the 
latter, as being the place where repeals are looked for, is 
entitled to preference. 

§ 7. — Date and Duration Clause, 

In contracts of private persons, the date is prefixed at the 
beginning, or set at the foot of the document ; and, if no other 
time be fixed for its commencement, that is the day when 
it begins. In statutes, by the Act 33 Geo. 3, cap. 13, 
an indorsement is to be made in English, by the clerk of the 
Parliaments, on every Act of Parliament, of the day, month, 
and year, when the same shall have passed, and shall have 
received the royal assent, and such endorsement shall be 
taken to be a part of such act, and to be the date of its com- 
mencement, when no other commencement shall be therein 
provided. When a time is so specially fixed, the clause 

* See chap. vi. 
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expressing it is commonly put at the end of the act. Thus, 
by the last section of 24 H. 8, cap. 6 (Wines), that act 
was not to take effect in any shire of the realm other than 
the City of London and three miles compass of the same, 
before the last day of July 1533; unless, in the mean time, 
it should be openly proclaimed in some open market or fair, 
in the same shire^ when, before that day, it shall be put in 
execution. 

By the last section of the 57 Geo. 3, cap. 19 (Seditious 
Assemblies), sec. 22. it is provided, that all the clauses and 
provisions thereinbefore contained shall commence dnd have 
eflFect within the City of London, and within twenty miles 
thereof, from the day next after the day of passing the act, 
and shall commence and have effect within all other parts 
of the kingdom, from the expiration of seven days next 
after the day of passing the act, A similar provision was 
made in the Seditious Meetings Act, 60 Geo. 3, & 1 Geo. 
4, cap. 6. 

The duration of the act, when temporary, is required by 
the standing orders of the House of Commons to be ex- 
pressed in the title of the bill, and also in a distinct clause 
at the end of the bill, and nowhere else. Of the non- 
observance of this order, the Mutiny Acts are annual in- 
stances. 

Sometimes the commencement and the duration are fixed 
by the same clause. Thus, by one of the last sections of the 
acts just alluded to, they are made to commence from and 
continue for different times in different parts of the globe, 
according to the distance of such parts, and so as to allow 
time for the transmission of the act of the following year. 

§ 8. — Concluding Form, 

An ancient statute, that is, all the acts of a session, com- 
monly had the King's test, as a concluding form ; thus the 
statute of Winchester, 13 Ed. 1. And separate laws, being 
often made in the form of letters patent, had the like con- 
clusion. The Stat. Articuli Gleri, 9 Ed. 2, •' Per ipsum 
Regem et Consilium." This is obsolete. 

The usual conclusion of deeds is a statement that the 
parties have executed the deed in testimony of what it has 
contained. 

The date is a very common conclusion, '* Given," &c. 
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§ 9. — Schedule. 

The Schedule at the foot of a document is clearly an un- 
essential part tliereof. But it is a convenient receptacle for 
collections of details, verbatim copies of instruments, &c., 
which mi{2;ht distract the attention <^ the reader, if inserted 
in the botly of the instrument. The schedule of deeds cove- 
nanted to be produced is a familiar instance. 

Schedules nave been annexed to acts from an early period. 
The statute 4 Hen. 7, cap. 12, gives the form of a procla- 
mation to be made by justices of the peace, at the end of the 
ael> by way ofseheiUue. The act concerning Richard Strode, 
*t W^n. 8» cap. HL> has a schedule, which contains a copy 
of ati ael or onlinauee of the Tinners, made at their Parlia- 
ment at Crokewntre. And so placed, are. 

Is 'V\\<^ decree eone^ruing tithes in London, which is de- 
eUred by the act 37 Hen. 8» cap. 12, U> be as an Act of 
l^l^rUament» and which was made after the statute. 

d. lu the statute of 5 & 6 Ed. 6, cap. 1, the Order of 
i^coff^mOkU Service, intituled the Book of Common Prayer. 

a. The Proposals for sale of the Isle of Man, in the 
5 Geo. 3> cap. 26. 

4. The Book of Rates^ &c., in stat. 12 Car. 2, cap. 4, 
and 11 Geo. 1, cap. 7, with instructions, directions, and 
regulations. 

5. The List of Debts and Shares of the African Company, 
in the 25 Geo. 2, cap. 40. 

Innumerable other cases might be cited. But the above 
sufficiently show the use of this appendix. 

§ \0.-^7We. 

Very few legal instruments have essentially and formally a 
title . An Act of Parliament is furnished with one, but it is said 
that the title is no part of the act, and certainly it is not gram- 
matically a part of the law. It is, however, constantly men- 
tioned in Acts of Parliament when speaking of the Acts 
themselves and of other acts ; and long usage requires that 
it should be provided. But as the title is almost peculiar 
to an Act of Parliament, it will be noticed under that 
document. 



CHAPTER XII. 



OF SUPPLEMENTARY MATTERS AND THEIR FORMS. 



§ 1. — Formularies, Occcuiom, and 

Subjects/or — 
( 2,'-^Fbrmulari€8f Set Matter, and 

Blankt in — 
} 3. — Fornwiariet, Instructional 

Note* /a— 
$4. — Formularies, Modification 

of- 
h 5. — Rulet and Examplct* 

9 6. — Dravoingt, 



\ 



\ 



7. — Modeii. 

8. — Addrettet and Char get, 

9. -^Tahlesand Scale*. 
1 0. — Abridgment*. 

11.— 'Runnmg Commentary. 
12. — Table of Content*. 
IS.-'-'huiex. 

14. — Corretpondence of Supple- 
mentary Matter* with the Text. 



The formal parts and internal structure of a legal docu- 
ment having thus been considered, it seems proper^ in the 
next place, to advert to some matters of an adsckitious na- 
ture, and which usually assume a supplementary form, 
although occasionally they are introduced into the text. 
Such are formularies for practical use, drawings, models, 
scales, tables, rules, examples, instructions, &c., used to ex- 
plain particular parts of the text ; and to these will be 
added tables of contents and indexes, used to give compen- 
dious views of the whole document. 

§ 1. — Occasions and Subjects /or Formularies. 

In a law conferring a right or privilege, or creating an 
offence, one of the most important practical features is the 
method of proceeding which is to constitute the remedy or 
sanction. To enable a suitor or prosecutor safely to en* 
force its provisions through the medium of an unaccommo- 
dating general law, and its highly technical procedure, the 
most exact and faithful guidance is required ; and in pre- 
paring the law, therefore, great attention is due to the reme- 
dial clauses. With respect to a great portion of legal pro- 
ceedings only verbal instructions can be given; but the 
documents which the party is obliged to exhibit, or procure. 
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for asserting or recording his right or complaint^ it is in the 
power of the legislator to free from cavil and mistake, by set- 
ting forth forms, and declaring that the observance of them 
shall be sufficient. Besides forensic forms, there are a 
great variety of others, which may be furnished beforehand. 
The utility of precedents has ever been known to the law- 
yers, and the legislature has long seen the necessity of 
occasionally prescribing them. 

In considering formularies, we will first review the occa- 
sions and subjects on and for which this appliance to a law 
has been used. The authority and antiquity of that collec- 
tion of judicial writs, called Registrum Omnium Brevium^ 
are well known. The first parliamentary forms appear to 
have been intended to supply omissions in that collection : 
Thus the writs in the statute of Quo JVarrantofG Ed. 1, 
cap. 7, the writs in the statute of Wales, 12 Ed, 1, the writ 
of Pormedon in the statute De Donis^ 13 Ed. 1, cap. 1. 
The next subject in which the legislature provided a parti- 
cular form was that of declarations, or oaths of office, &c., 
as in the statute Modus faciendi Homagium et Fidelitatem, 
17 Ed. 2, stat. %Articuli et Sacramenta minis trorum Re- 
gis in itinere Justiciariorum of uncertain date. Subse- 
quently we find forms of commissions : thus the Commission 
of Sewers is given in the acts 6 Hen. 6, cap. 5 ; 8 Hen. 6, 
cap. 3 ; and 23 Hen. 8, cap. 6 ; amounting to a virtual 
enactment of the contents of that commission. In the sta- 
tute 1 Mar. sess. 2, cap. 12, and the Riot Act, 1 Geo. 1, 
stat. 1, cap. 5, a form of proclamation for suppressing riots 
is given. Of testimonials, licences, certificates, forms are 
given in the acts concerning Vagrants, 22 Hen. 8, cap. 12, 
1 Ed. 6, cap. 3, and many subsequent acts. Forms of 
convictions, warrants, entries, &c., are exceedingly common : 
thus in the 3 & 4 Ed. 6, cap. 16, the entry of the judg- 
ment of the Court of Quarter Sessions, on delivering the 
children of beggars into servitude ; 9 Geo. 2, cap. 23 (Li- 
quors Retail), form of conviction; and 3 Geo. 4, cap. 23, a 
general form of conviction. Of bonds, deeds, conveyances, 
forms have also been given from a very early date : thus 
in the 22 Hen. 8, cap. i5 (Clergy Pardon), of bond ; in 7 & 
8 W. 3, cap. 10, the form of mortgage or charge by the 
Governor and Company of the National Land Bank. Of 
Returns, &c., forms are given in the Parish and Charity 
Returns Acts, the 26 Geo. 3, cap. 56 & 58 ; (he acts for 
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registering Parish Poor Children, 2 Geo. 3, cap. 22. and 7 
Geo. 3, cap. 39. Of letters, checks, petitions, forms are 
given in the 55 Geo. 3, cap. 60 (Seamen's Wills.) 

The object in furnishing the formulary in most of these 
cases was to prevent the vexatious exceptions which are 
always taken against documents of a novel character : in 
some it was to secure uniformity ; in others, to furnish im- 
portant information in a way which was deemed striking and 
impressive ; and in a few cases (as, for instance, the convey- 
ance) the forms were introduced to supplant the more ex- 
pensive forms estabhshed and in use. AH these objects are 
important ; and forms, in the cases of the acts above enu- 
merated, seem to have been proper.* In the like cases 
they would be proper also ; and as a general rule, it may be 
said, that whenever a document, &c., is required, which is, 
literally speaking, unprecedented, or for which the received 
forms are objectionable, it is a case for setting a new form. 

It has not been in use to prescribe forms in private in- 
struments. Forms might, however, be introduced into 
them, in many cases, with advantage : thus, if in a settle- 
ment containing a power to demise, a form of lease were 
given, many perplexed questions, of a purely formal nature, 
as to the reddendum, power of re-entry, covenants, &c., 
would be avoided ; and ruin to innocent lessees often averted. 
But deeds are already so long, that until some curtailment 
of their own proper provisions can be effected, it is not 
likely that these useful appendages will be made. 

It has often been suggested that the legislature should 
promulgate forms of the ordinary species of contract, limita- 
tions, &c. ; with notes in the margin as to the rights and 
obligations incidental to each ; so that parties may adopt, if 
they think proper, forms which are sure to effect given ob- 
jects ; and so that they may be instructed in the law appli- 
cable to persons in their circumstances. 

* I am aware that the propriety of conveyance forms has been impugned 
by high authority, as complicating property law. (See the Evidence of Mr. 
Tyrrell, before the Select Committee on Private Bill Fees, Rep. 1834, p. 49.) 
I still consider that their utility, on the ground abovementipned, outweighs 
this objection. It may be more fit that the legislature should set or modify 
the general formularies of conveyancing than continually introduce new 
varieties ; and it may be, and is (rue, that Statute forms often deviate ca- 
priciously from established ones. But until the legislative formulary shall 
be established, or the professional standard much improved, particular forma 
seem to be necessary. 
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§2.— Se/ Matter and Blanks in ForMuIaries. 

The contents of the precedent consist of two parts : 
1 . The general or formal part, which will be used on every 
occasion, and is therefore expressed in it, and which may 
be termed the set matter : and 2. The special part to be 
adapted for each case, which is of course vsxialkie, and can 
only be indicated. The common way of indicating special- 
ties is to leave blanks in the form, and throw in, or annex, 
directions how to fill them up. • 

Where words admit of only one change, that is^ when one, 
or one set of the words must be used, they may be printed 
over each other, with directions in the margin, thus : 

j^ make oath , 

solemnly declare and affirm 

Ship. the P, calledthet whereof 

^1 . deponent . « 

this j£ X IS master, &c. 
affirmant 

Or, after each other, in the same line, the latter being in 
brackets, and a note made in the margin, thus : — 

t As the 

case shall I make oath [{solemnly declare and affirm.] 

oe. 

The common way is to put '^ as the case shall be," in the 
text, in a different type ; but to this, either of the above 
modes seems preferable. 

Directions to fill up the bldnks are sometimes inserted in 
a different type, exactly over the blanks, thus : 

■n r r -1 Name and style of the convicting justice. 

iieiore me [us J 

of the justices of the peace for the county named 
in the maigin. 

Where a form is given which is likely to be in use daily, 
and under circumstances which will not allow of much time 
for consideration, it should be so framed as to present as 
few blanks to be filled up as possible, and to dispense with 
filling up the same blanks repeatedly. Thus, in a form of 
conviction, it is usual to insert the' name of the county of 
jurisdiction in the margin, and there must be frequent re- 
ferences to the same county afterwards. Of course other 
counties may also require to be named. The form may 
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distinguish the counties by letters of the alphabet^ leaving 
blaaks for the real names^ to be inserted totUs quoties ; 
but all the trouble^ and possible mistake in filling up the 
county of jurisdiction, may be prevented by leaving one 
blank in the margin, and referring to that county in the body 
of the form, as the '^ county named in the margin." In 
like manner, words of known and precise relation to a per- 
son, place, or thing, which will be particularly designated 
by filling up a previous blank, may be used : thus C. D., a 
person convicted, may be designated " the oflFender.*' 

The Act, or authority, under which the document the 
form of which is prescribed, is niade, may be set forth before- 
hand conspicuously. Thus in the bill for giving a more 
speedy remedy to the subject upon the writ of Habeas Cor- 
pus brought in 31 Geo. 2, but rejected by the House of Lords, 
it was provided, to the intent that no person may pretend 
ignorance of the import of any such writ, that all writs of 
Habeas Corpus shall be marked ** By an Act passed 31 
Geo. 2." 

When a form is intended for the use of a large class of 
cases, it should be framed in such manner that the special- 
ties of each case may be distinguished from the formal 
expressions which it has in common with the rest of the 
class ; and that the specialties of one case may be readily 
distinguishable from those of another. 

Practically a contrast between the special and general parts 
of a form is effected by the blanks in the set matter, especially 
when the set matter is printed, and the blanks are filled up 
with writing.* But the specialties of one case will be best dis- 
tinguished from those of another, by making the parts in 
which the variations occur conspicuous in position. A part 
detached, as the margin, the foot, &c., of the form, or a 
separate schedule, will be found to be a more convenient 

* Lord Sllenborough, speaking of a policy of assurance, said, '' The greater 
part of the printed language, being invariable and uniform, has acquired 
from use afid practice a Known and definite meaning, and the words super- 
added in writing (subject indeed always to be governed, in point of construc- 
tion, by the terms and language with which they are accompanied) are 
entitled, nevertheless, if there should be any reasonable doubt upon the 
sense and meaning of the whole, to have a greater eflfect attributed to them 
than to the printed words, inasmuch as the written woids ave the immediate 
lan^fuage and terms selected by the parties themselves for the expression of 
their meaning ; and the printed words are a general formula adapted equally 
to their case, and that of all other contracting parties upon similar occasions 
and subjects." Robertson v. French, 4 East Report, 130. 
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place for setting forth the Tariable particulars of each case^ 
than the body of the instrument. Thus in the form of con- 
tract for composition under the Assessed Taxes Act, 1 & 2 
Greo. 4, c. 113, and subsequent Acts, the articles com- 
pounded for are enumerated in the margin, with the amount 
of duty set against each ; below them the casting, or total 
amount of duty, and the amount of composition are stated. 
The body of the form is a contract for the composition of 
Assessed Taxes, '' as stated in the margin ;' and nearly all 
its contents are of an unvarying nature, as the days of pay- 
ment, &&, and are therefore printed at onoe. 

In forms which are intended for general use, regard must 
be had that nothing be expressed, implied, or supposed, 
which may be unintdligible or improper, apart from the 
document which prescribes them. The Slave-Ship Act, 35 
Greo. 3, c. 90, gives a form of articles of agreement to be 
used between the master and ship's company, under the 
penally of fifty pounds. The Act makes provision for the 
giving a certificate, on the discharge of any officers, &c. 
And the articles, not having before referred to the Act, make 
the master covenant — '' that he will not discharge, &c. any 
officers unless properly certified as before expressed in this 
Act.'" This is a manifest impropriety. The articles after- 
wards allude to matters as " speciBed in the Act ;" which 
reference, as no Act had been mentioned, except ''this Act," 
is equally unintelligible. 

As forms given in Acts, &c. are generally printed for use, 
directions how to print them' as regards margin, blanks, &c. 
are very useful. Of this an example may be cited from the 
County Electors* Register Act, 28 Geo. 3, c. 36, schedule 
No. 1. 

Where a return is to be made, and a form is given in 
columns with brief headings, the* headings commonly re- 
quire some explanation. 

§ 3. — Instructional Notes to Formularies. 

It was observed at the commencement of this chapter, 
that one of the objects in prescribing forms was to convey 
information of the laws to which they are appended. For 
this purpose, forms are excellently adapted : for being neces- 
sarily had recourse to when it is intended to carry the 
provisions of a law into execution, any information which 
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they afford comes opportunely ; and such information their 
frame or design (exhibiting, as it does, the law cast and 
acting in parts and appropriated characters) is calculated 
to impress on the mind. Advantage has been taken of these 
circumstances to make forms the vehicle of instruction be- 
yond merely clerical details, by attaching notes in the 
margin or at the foot, explanatory of the provisions of the 
law, to which the forms belong. In so doing, it must not be 
forgotten, that, by being established by the same authority 
as the enactment^ the notes become of like value with the 
text. Thus, the rubric in the book of Common Prayer is 
deemed equally binding with the liturgy itself, having been 
established together with it by statute. 

The Stat. 55 Geo. 3, c. 68^ s. 2, enacts, that it shall be 
lawful for justices to stop roads by such ways and means 
in all respects as are prescribed in 13 Geo. 3, c. 78, for 
widening and diverting highways. Tlie " ways and means'' 
are described in the 16 sec. of the Act, 13 Geo. 3, and there 
are certain forms in the schedule to the Act applicable to 
that section ; the forms spoke of one highway only ; and 
one of the forms had this marginal note, not only in the 
printed Act, but on the Parliament Roll : " If there are more 
highways than one to be stopped up, there should be a 
separate order for each." This note the Courts construed 
as part of the Act of Parliament, and gave it so full a con- 
struction as to make separate orders for several highways 
necessary under the 55 Geo. 3.* 

These are other instances of such notes to forms in the 
Statute-book. Thus, the stat.. 5 Geo. 3, c. 46, s. 19, pre- 
scribed an instructional note to be printed on all printed 
indentures, covenants, articles, or contracts for binding 
clerks or apprentices in Great Britain; and cap. 12, for ap- 
prenticeship indentures in the colonies. The note states, 
that the indenture is to bear date the day it is executed ; 
that the consideration is to be inserted in words at length, 
where the stamp duty is to be paid, and the penalties for 
non-compliance, &c. So the statutes 31 Geo. 2, c. 10, and 
3 Geo. 3, c. 16, prescribe a cautionary note to be printed on 
the order for seamen^s wages. And the forms of lottery 
tickets in stat. 3 Geo. 3, c. 12, and 34 Geo. 3, c: 30, have 

* The King v. the Justices of Keat, 10 Barn, and Cress. 477. 
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similar notes. But it still remains to make the use of this 
mode of explanation, of which it is susceptible. 

§ 4. — Modification of Forms, 

It often happens that one form, with slight modifications, 
will apply to several other cases and documents, besides to 
that for which, in the first instance, it is given. 

The requisite directions for adapting^ the form to the 
different cases may be conveyed in severad ways. 1st, They 
may be inserted in the text of the law. 2nd, The text may re- 
fer to each form, as if it were really separately given, and in- 
sert as a note after the form which is given and complete, the 
alterations which will render it an apt form for the other 
cases. 3rd> The draftsman may choose and name the form 
nearest in resemblance^ and s^ that it shall apply to the 
new cases, mutatis mutandis. Thus, to ^ve an instance of 
the first method : the stat. 43 Geo. 3, c. 21, s. 132, gives a 
form of conviction in a penalty, and proceeds thus : ** And if 
the said justice shall see cause to mitigate the said penalty, 
the words from *' and do adjudge^* to *'Jhrm of the statute* 
shall be omitted, and in their place the following words, or 
some other words to the like purport and effect, substituted, 
that is to say, " For irkich he is liable,*' [&c.] The Act then 
gives the form of a warrant to levy the penalty on the 
goods of the offenders, and proceeds : — '* And if goods suf- 
ficient cannot be found to answer such penalty, and a 
warrant shall thereupon be issued for committing such 
offender, the same shall be in the same form as the said 
warrant last mentioned to the words '* I do therefore,^' which 
words and all from thence to " disposed of according to 
law,** shall be omitted ; and this form following, or some 
other form of words to that or the like ^fi^ct, shall be in- 
serted in their place, to wit, — " And whereas I did issue, 
[Sire*] I command you to apprehend, [^c.]" And the form 
of committal shall follow the form of the warrant to appre- 
hend, save only that the direction thereof shall be to the 
proper gaoler, and that after the words '' I command you," 
shall follow, in lieu of the words '* to apprehend,** the words 
" to take into custody,** The second method is obvious. 

Of the last method, the stat of Wales 12 Ed. 1, furnishes 
an instance. After giving a form of Breve de Dote^ it adds. 
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et mutetur forma brevis secundum diversitatem coMmm, vider 
licet, si mmier dotata fuerit ad ostium ecclesics, &c. 

§ 5. — Rules and Examples, 

In matters of calculation and value, rules in the arith- 
metical way, with examples worked in detail, are proper to 
be given. Thus, the 22 Geo. 3, c. 83 (Gilbert's Act) lays 
down rules with examples for adjusting the accounts be- 
tween parishes in a union under the Act. In the Act 38 
Geo. 3, c. 16 (Additional Duties), rules for estimating the 
income of persons, who appealed against the imposition on 
them, are given, with nine cases or positions, and three classes 
of deductions. On imposing the income tax, by Act 39 
Geo. 3, c. 13, great pains were evidently taken to make the 
provisions complete, with a view to enable the public to 
obey the law, and the officers of the government fully to 
execute it The text <rfthe Act is large (124 sections), and 
appended to it is a schedule, containing a series of rules for 
estimating income. They are in four divisions (some of 
wliich are subdivided) ; and eighteen cases with explanations 
as to deductions, &c., and forms to be filled up. The sche- 
dule was repealed by an Act of the same session, c. 22, and ^ 
another schedule containing many additional forms sub- 
stituted. By an Aet of the next session, 40 Geo. 3, c. 49, 
s. 16, a portion of these rules was repealed, and a provision 
or rule made in the text of the law in its stead. 

§ 6. — Drawings. 

The means of communication above considered are verbal. 
When the resources which words can afford are exhausted, 
or would be deemed inadequate to convey the idea with the 
desired accuracy, graphic illustrations, &c. may, in some 
cases, be superadded to, or substituted for them. These ex- 
pedients apply chiefly to real objects, which have or are to 
receive a visible shape ; in many of which cases, the shape 
may be delineated, as of flags in a code of signals, &c. 
The regulations drawn up by the Commissioners appointed 
to inquire into the Pilotage Laws, and stated in their Re- 
port, 1836, required that *' every steam-vessel when in pilot- 
age water shall carry tliree strong lights in lanterns on a 
yard-arm attached to the mast ; two of the lanterns to be 
fixed, but the third to be placed either horizontally with 
respect to one of the other lights, or vertically under them. 
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according as the vessel is sailing up or down the river^ or 
channel.'* These different noiodes of exhibiting the lights 
are illustrated by diagrams. And the stat. 34 Geo. 3, c. 
64, for more effectually rep^ring such parts of the high- 
ways as are the boundaries of two parishes^ empowers jus- 
tices to divide the highway by a transverse line^ in a plan 
fairly delineated, &c ; and that such plan may be in the 
form stated in the Appendix to the Act.* 

To conveyances of land, it has been a common practice to 
annex maps with explanatory references in the description 
of the parcels ; and this is found to be better means to make 
out the portion of land sold, than the most detailed verbal 
description An experienced conveyancer, in his answer to 
the Real Property Commissioners' Queries on a General 
Register, said that " he had not the least doubt of the ne- 
cessity for enacting that no conveyance should be operative, 
except so far as the property was distinctly marked in a 
map, with explanatory references.''^ All estates, however, 
have not locality, so tnat this could not be done. 

To Inclosure Act Awards, maps are always annexed; 
and these topographical descriptions of property having 
been tolerably correctly laid down, are of great value. 

In the Swedish Registration Ordinance, there is a sur- 
veying department, with a chief engineer, whose office is to 
preserve and make and copy plans of property. 

* The plan is here given : the letters M and N are used in the. forms 
under the Art for the places to and from which the highway leads. G and 
D for its extent in the parishes A and B. £ and F for the stones to be 
erected, on one side of which parish A is to repair, and on the other, parish 
B. The dotted line shows the extent of their former liability. 

Parish of A. 
Bound to repair on this side to the dotted line. 
E -|- Stone. 

M G Highway D N 

F 4- Stone. 
Parish of B. 
Bound to repair on this side to the dotted liue. 

The Act 53 Geo. 3, c. 115, sets forth in a scale the number of balls and 
weight of powder for proving gun-barrels in the I^oof-house at Birming- 
ham, and exhibits in a diagraphic sketch the marks to be put on the barrels 
proved. 

f Geo. Harrison, Esq. Second Report of Commissioners on Real Pro- 
perty, Appendix, p. 243. 
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To treaties, maps are oft«n annexed for the sake of greater 
clearness, as to the Netherlands and Belgian Territorial 
Treaty, April 19, 1839. 

In contracts for buildings, drawings, sections, &c., are 
considered indispensable to clearness. 

Delineations might be much more extensively used in 
legislative compositions than they have been. There is no 
instance in which a drawing of great accuracy has been- 
inserted in an Act of Parliament. Particular drawings are 
often, however, required to be authenticated, and are referred 
to by particular acts. Thus, the Regent's-street im- 
provements, under the Act 53 Geo. 3, c- 121, were de- 
lineated in a plan, which, according to the directions of the 
Act, was to be authenticated by tbe sig^nature of the 
Speaker of the House of Commons, and deposited in the 
office of the Woods and Forests ; and copies, signed in like 
manner, were to be deposited in the Parliament office, and 
with the Clerk of the Peace of Middlesex, for public in- 
spection. This plan showed the houses which were to be 
pulled down, as well as the proposed improvements. It 
was intended for the protection of the persons whose 
property was to be taken under the Act, as well as to show 
the line of new streets.* 

Plans- haye been commonly made of roads to be stopped 
under the stat. 55 Geo. 3, c. 68. An order of justices for 
diverting a highway, and stopping up a part of it, described 
the highway by termivi, and by reference to a plan ; the 
part to be so stopped up was aescribed as so many yards 
of the said highway, lyin^ between certain letters on the 
plan, and coloured blue. Notice was published of the order 
having been made, but the notice had no plan annexed, 
and merely described the road by termini, and the part to be 
stopped up as so many yards of such road. The majority of 
the court held that the order might be explained by a plan 
annexed ; but the whole court held the notice to be insuffi- 
cient.'!' 

* On the recent occasion of erecting George the Third's Statue in Cockspur- 
street, an attempt was made to give this plan a legislative operatioD, so as 
to become part of a contract for a lease, in which it was not referred to, but 
by which a lot of grouod in a street marked in it was demised ; but the 
Lord Chancellor held that it did not affect such dealings. — Squire ▼. Camp- 
beli, 1 %/« and Craig Rep. 45 ». ' .. 

f The King v. Horner, 2 Bar, and Adol. Rep. 150. 

S 
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§ 7. — Models. 

There are many things which ndther words, nor drawings 
on a plane surface, can rend^ sufficiently clear. 

In measures of extension, &c.> a visible standard has 
always been in request. Thus, for the unit of the measure 
of weight and length, a known body, the barleycorn, was 
taken: as a measure of length it retains its proper name; 
as one of weight, it is called by its mere appelJative, a grain. 
But as such a unit might be taken differently, one conmion 
standard has in most countries been fixed by authority. The 
old chroniclers say that King Henry I. prescribed his own 
arm as the standard of the yard measure. By an Act of 
Ann, the Lords of the Treasury were to cause to be made, 
in the manner therein mentioned, an exact bushel of 
brass to be sealed and kept in the Exchequer. By the 
5 Greo. 4, cap. 74, the yard measure was fixed by the distance 
between the gold studs in the " Standard Yard 1760/' the 
brass being at a certain temperature. This once ascer- 
tained was made the unit of extension wherefrom or whereby 
all other measures of extension, whether lineal, superficiaJ, 
or solid, were to be derived, in parts or multiples. By the 
same Act a particular brass weight was constituted the mea- 
sure of weight. The measure of capacity was ascertained 
by a certain weight of distilled water; and heaped measure 
was to be a certain distance from outside to outside, the 
form of the heap being directed to be conical. 

The Act also made provision, that in disputes about 
measure, where recourse could not be had to the standard, 
or copies, or models, the magistrate should ascertain the 
content of a measure of capacity by direct reference to the 
weight of pure or rain water. And for the purpose of afford- 
ing means of restoring the standard measures, the relation 
between the yard and a pendulum vibrating seconds of mean 
time in the latitude of London, in a vacuum, at the level of 
the sea, was ascertained ; and for restoring weights, relation 
was made to a cubic inch of distilled water, &c. 

A valuable communication by Professor Ren wick to the 
New York Statute Revisers on the subject of standards for 
weights, &c., is preserved in the appendix to the statutes. 
The Professor proposed 



§8.] ADDRBSSBS AND CHAROB8. 155 

1. The unit of lineal measure to be the yard used in 
this state at the date of the declaration of its independence ; 
and that for its more precise definition, and in order to its 
recovery in case of loss, it is declared that it has been 
found by experiments made with a pendulum with a 
brass rod, at Columbia College, New York, to bear to the 
pendulum of that place, vibrating seconds in vacuot and at 
the level of the sea, at the temperature of melting ice, the 
proportion of 100,000 to 108,616. 

2. The unit of weight to be the pound of such magnitude, 
that the weight of a cubic foot of distilled water, at its 
maximum density, shall be 62f pounds. 

3. The unit of measures of capacity, whether dry or liquid, 
shall be the gallon ; which shall be a vessel of such capa- 
city as to contain, at the mean pressure of the atmosphere, 
at the level of the sea, ten pounds of distilled water at its 
maximum density. 

In taking out patents for inventions, it is very usual to 
annex to &e specification required by law, a drawing or 
model of the newly invented machine. The drawing or 
model, however, is not allowed to explain, or reduce the 
language of the specification to certainty; if that be not in 
itself sufficient, the patent cannot be supported.* 

§ B^'^Addresses and Chargea. 

Laws, &c., are written in the third person. The form of 
an address in the second person would frequently be more 
striking ;• but usage, and the propriety of writing, will not 
admit of the legislator's apostrophizing a party in the text 
of the law. The object may, however, be mdirectly accom- 
plished by enacting or directing an address, or prescribing 
interrogations, which may be annexed to, or introduced 
into the law. Thus, when the Act 28 Geo. 3, c. 36, im- 
posed the duty of making a county electors* register, upon 
the land tax collector, the directions for the purpose were 
thrown into the form of a charge, which was to be sent or 
delivered by the clerks of the peace to the register keepers, 
and which is annexed by way of schedule to the Act, and is 
in the second person. 

The form of a case submitted to counsel is a narrative, 

* Lord SldoD, Eap parte Fox, 1 Vet. and Beam. Rep. 67. 

s2 
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mth a string of questions addressed to the counsel at the 
foot. The questions are added with a view to bring out 
and call attention to the chief points in the case. 

The Bill in Equity is an example of the addition of the 
interrogative form, and indeed of varied and accumulated 
modes of expression. It contains, first, a written oration of 
the plaintiff's wrongs, in the narrative style, addressed to 
the judge. It then charges the same matters against 
the adversary, sometimes anticipating many of his de- 
fences. It next turns the same matters into questions to 
be put to the supposed delinquent, with a view to extract 
the truth from him on his corporal oath. And it concludes 
with a prayer for relief, suggesting sometimes the proper 
measures for that purpose. 

§ 9. — Tables, Scales, 8^c. 

Tables and scales are used for exhibiting more clearly 
and compendiously than verbal description, matters of mi- 
nute detail. Sometimes they are superadded to verbal nar- 
ration; as the Scale of Weights in the Schedule to the 
General Turnpike Act, 3 Geo. 4, cap. 126, is given in 
words, sec. 12. More commonly they are unaccompanied 
by explanation in the text. Thus to the Act for regulating 
the style or computation of time, 24 Greo. 2, cap. 23, a 
new Calendar, Table of Lessons, and Rules for moveable and 
immoveable Feasts, are annexed. So the tables for the 
purchase of Life Annuities, 48 Geo. 3, cap. 142 ; and the 
tables in several acts for fixing the assize of bread. 

Matters should not be thrown into tables, &c., unless it 
be quite clear that in that mode the meaning can be pre^ 
cisely and truly conveyed. The reduction of matters into 
these forms has a tendency to confound distinctions ; and 
the necessarily brief headings of the columns, commonly 
used in them, leave much to be implied, and allow of much 
bein^ mistaken. In all doubtful cases, description in the 
text is preferable to tables ; for their advantages — brevity 
and facility of comprehension — are far inferior to clearness. 

4 

§ 10. — Abridgments. 

Abridgments or abstracts are intended to convey the sub- 
stance of a law, &c., in fewer words than the original, 
or divested of its merely formal and ceremonial parts. 
Of this there are innumerable instances out of the Statute 
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Book, and a few in it. By the stat. 31 Geo. 2^ cap. 10, sec. 
33^ an abstract of the act is directed to be printed for the 
benefit of seamen, and in sec. 34, the abstract is given in 32 
Articles ; and by the stat. 32 Geo. 3, cap. 67, sec. 16, a 

Sneral abstract of the Acts of Parliament then in force, re- 
ting to the payment of the wages of seamen, is given. 
The evils of abridgments are well known. It is obvious 
that when the best words are selected for the text, there are 
no short equivalents to be found for an abridgment. A 
grave and lull style of composition, however, wiU admit of 
some abbreviation, by the use of. references, &c.> without 
any injury to the sense. 

§ ll.-^Running Commentaries. 

The English method of legislation is to specify, as far as 
possible, all the cases intended to be embraced by the pur- 
poses of a law, in detail, and with as much exactness as 
words can convey tliem. The provisions of a law so framed 
sometimes fall short of the purposes in view, but seldom go 
beyond them. They are, however, necessarily long and 
complex, and are therefore difficult of apprehension. 

Another method is to use general terms, which ivill in- 
clude all the cases embraced by the purposes of the law, 
and to define, explain, and illustrate those terms by exposi- 
tions and examples. A law so framed is succinct ; but the 
generality of its terms is a great source of obscurity, and we 
have already seen how inconvenient and ambiguous, explana- 
tory provisions in the body of a law are. It has been 
thought that the inconveniences of this method might be 
considerably reduced by a comment on the text of the law, 
contained in the form of notes. 

Adopting the latter method, the Maltese Commissioners 
drew their Ordinance on Libels as succinctly as possible ; 
but in terms adequate to its purposes, endeavouring to ob- 
viate the obscurity arising firom the generality of its terms, 
by explaining and illustrating its purposes, by notes on its 
provisions. In order to make the notes as authoritative and 
as nearly equivalent to authentic interpretations of the law 
as possible, the Commissioners proposed that the notes 
shoul(^be published along with the ordinance by the go- 
vernment of the island. 

The Indian Law Commissioners, in preparing their draft 
of a Penal Code, are stated to have followed a method nearly 
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similar to that adopted by the Maltese Commissioiiers in 
drawing their ordinance. 

The Maltese Commisaoners would not affirm that the 
method was applicable to every part of an entire code of 
laws; but they decidedly thought it applicable to every 
law involving notions and terms which are extremely ab-- 
struse and vague."^ A commentary^ however, which is un- 
authentic, never can be propounded as a safe ^ide to the 
public ; and this is only an additional proof of the necessity 
of having some recognised form for exhibiting expressions, 
interpretations, examples, &c., proceeding directly from the 
legislator. 

§ 12.— Table of Contents. 

The use of analysis is to assist the mind in comprehend- 
ing the work as a whole, and in ascertaining the several parts 
of which it consists, and the mutual relation and exact de- 
pendence of those parts. An analytical table, or scientific 
syllabus, is, however, of more use to students in the law and 
to its makers, than to ordinary readers ; and a simple table 
of contents which exhibits the matter of a work, under the 
heads and titles which the writer employs, is a more safe 
and useful directory. A table of either kind is a word to 
the wise, a mere iogue of names without connesion, not 
readily intelligible to those who look for the common marks 
of assertion^ — ^verbs, &c., to convey meaning. There is no 
instance of an analysis or table being prefixed to a statute 
by the direction of the legislature, though there are several 
acts which, after they have passed, have been published by 
the Government, with an analysis or an index. Of this tlie 
Mutiny Act and the Poor Law Act are instances. 

An enumeration of the contents of a legal document, such 
as an Act of Parliament, might be introduced without 
parade, in the preamble, thus : — ••'' Whereas it is^ desirable 
to make the provisions hereinafter contained, concerning 
(I.) Preliminary Charges of Felony, aUd therein of (1) Ex»- 
aminatiqn; (2) Bailment; (3) Recognizance ; and concern-* 
ing (II.) Trial of the Accused Party, and therein of (1) In- 
dictment ; (2) Arraignment, &c., premising the arrange^ 
ment which is pursued in the Act. The reference to the 
sections, &c., might be put in the margin. This would 
answer most of the purposes of an analysis or syllabus. 

* Third Report on the Affairs of Malta, 1S39. 
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§ 13.— /nrfear. 

An account of the contents of the law in a method which, 
however unscientific, would have the advantage of being 
known to all readers^ must be a useful appendage ; and such 
an account is an alphabetical index. 

In furtherance of the researches of those who resort to a 
law for their direction and instruction, the titles of an index 
should not be merely technical. Lawyers know at once the 
proper titles to refer to, and those titles should be inserted ; 
but to assist the less discriminating search of persons not 
conversant with legal subjects, other titles should be added, 
such, and so numerous, as not to disappoint any one who 
makes a tolerably rational guess. Things which concern 
authority, office, capacity, or duty, whether social, political, 
judicial, administrative, or domestic, should be referred to 
under the names which these bear among mankind. Things 
which concern degree, co^dition, or profession, should be 
pointed out in like manner. 

The Income Tax Act, 39 Geo. 3, cap, 13, contains, as 
before m^itioned* 124 sections, and a long schedule of 
rules for estimating income. In Pickering's edition of the 
statutes, there is appended to the act an alphabetical index 
of the contents of the Act and Schedule. This, it is believed, 
is the only instance in which an index to an act can be 
found in any collection of the statutes. 

The references in an index are best made to the internal 
division of the document. 

Where words are interpreted in different parts of the do- 
cument as they happen to occur, they may properly be 
collected in a section at the end, by way of index, alpha- 
betically, and the explanations may be repeated or referred 
to ''as those hereinbefore in sections, &c., given." 

The chief objection to indexes to legal documents is 
one arising from the present state of opinion and practice 
on the subject ; there is no professional responsibility at- 
tending, or supposed to be incurred by, the making of an 
index. The statute, or document itself, is seldom prepared 
by the persons who, by adopting it, become its makers ; 
but the persons who do prepare it act under a high degree 
of responsibility, arising from their clients^ confidence, and 
the vicarious nature of the business. But as an index is 
clearly no part of the law, the kiea of the legislator is not 
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present with the index maker^ as in drawing a law it 
commonly is with the draftsman. Henc^ the index maker 
often makes concordances, and suggests views and construc- 
tions which the author of the law never contemplated. 
Sometimes the index is made the vehicle for expressing the 
opinions of its maker, under the guise of his prmcipal's au- 
thority and name. In the index to the reprinted Year 
Book, Ed. 3, which was published under the sanction of the 
judges, is this reference, '^ Pope Daman, 50 Ed. 3, 26 b. 
Bull calfe de Rome, ibm. foL 27 a." The case referred to 
is one of Quare Impedii, between the King and the Bishop 
of St. David's, for a treasurership in the (>>llegiate Church 
of Abergwilly, in which there is simple mention made of the 
Pope* and a papal bull This ludicrous reference was pro- 
bably inserted from some whim of the persons employed in 
reprinting the book. 

There does not appear to be any way in which the matter 
of an index may be wrought into the text ; and therefore the 
above objection is likely to be permanent, and it certainly is 
considerable. But a good table of contents which, asbe&re 
remarked, may be inserted in the text, would render an in- 
dex in a great measure unnecessary to most legal docu- 
ments. 

Indexes, &c. have not been deemed necessary to private 
documents. 

§ 14. — Correspondence of Supplementary Matters with the 

Text. 

It is usual to superadd formularies, notes, instructions^ 
and other matters, in a supplementary shape, to directions 
in the text : thus, the Act 2o Geo. 3, cap. 36, sec 15, im- 
poses on the King's printer the duty of printing Register 
oooks. In the schedule to the Act a form is given^ and to 
the form is appended a note, which repeats the same direc- 
tionsj and adds others. 

But this reduplication of communicating mediums has been 
alluded to before : what is now to be observed, is the neces- 
sity when forms, &c., are thus superadded, of bestowing 
more than ordinary care to make them correspond with the 
text. Discrepancies frequently occur; thus, the Scale of 
Weights in the General Turnpike Act, already mentioned, 
varied from the enactment. In case a discrepancy should 
occur, the document becomes uncertain. If the discrepancy 
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be seen by a party who consults the law with a view to obey 
it, he is puzzled how best^ or how at all, to reconcile the 
directions and the fornix &c., and if they are irreconcilable, 
he is in a real dilemma, not knowing which to obey. But 
ordinarily the discrepancy would not be perceived, and the 
honest laymen would naturally regard the most obvious, 
the form, &c., as a safe guide, and in complying with it, 
would rest satisfied that he had done every thing that the 
legislator required at his hands. In a court of law the dis- 
crepancy would be detected, and the court would pay more 
regard to the directions in the text, than to the supplemen- 
tal form,* if they were repugnant; and if one enjoined the 
observance of additional requisites, the court would require 
that all the requisites of both should be obeyed. 

The evil consequences of an example and a form not be- 
ing made congruous to the text is seen in the case of the An- 
nuity Act, 53 Greo. 3, cap. 141. That Act directs that the 
names of all the witnesses to the Annuity Deed and Assur- 
ances shall be memorialized in the form, or to the effect, 
given, with such alterations therein, as the nature and cir- 
cumstances of any particular case may reasonably require. 
The form of the Memorial has the third column for '' Names 
of Parties," and the fourth column for '* Names of Witnesses ;" 
and so far there is no obscurity or discrepancy ; but the 
form is filled up with an example which, under the third 
column, reads, — '* A. B. of one part, C. D. of other part ;" 
without addition of abode or quality, while under the 
fourth column is, " E. F. of G. H. of 

This distinction in the example, led to the decision that the 
place of abode of the witnesses must be stated^ — a decision 
which procured the Act 3 Geo. 4, cap. 92, the preamble of 
which contains a long legal argument on the question which 
had been in dispute, and the enactment explains the former 
Act, so as not to require the addition of the witnesses' place 
of abode. 

The necessity for making indexes and tables of contents 
correspond to the body of the work has been alluded to 
before, and is sufficiently obvious. 

* This is the rule with respect to a variance between the figures and words 
of a Bill of Exchange, 
f Darwii^ v. Lincoln, 5 Barn, and Aid. Rep. 444. 
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Thb ooherenee of a document depends dnefly on the doee 
observance throughout it of the main subject^ to the exclu- 
sion of foragn and collateral matters, susd in such an ex- 
pression and handling of the details of tint subject in 
all the parts of the document^ as may shovr their pitqpriety 
and their concordance. The former may be called Unity ; 
the latter Congruity. In the preparation of a document, it 
will not be forgotten, that the view idiich readers and intw- 
pieters take of it is collected from the whole and every 
part construed together, tx vitcerilms iextus, as it is ex- 
pressed.^ It is wriously necessary therefore, that aU the 
parts should be well oonadered together ; and thdr ii^ii- 
enoe on eadi other, as well as their general and separate 
effect, be regarded. It would be vain to elaborate one part 
with care and scrupulous exactness, if others are in the least 
neglected; for one incongruous paitide may corrupt the 
whole mass. 

And when the docum«it is one of a serks, as an act in a 
body of statutes, all made on the same subject, it should 
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be rendered not only consistent with itself^ but with the rest 
of the series. It will be remembered^ that, according to 
the established rule of law^ all documents in pari materid 
are taken together, and are often deemed to oe one act,* 
or one assurance, f This mode of Wal construction may 
be seen in the cases of stamps, ecclesiastical leases, bank- 
ruptcy, poor laws, &c., and is too familiar to need illus- 
tration. 

The most profitable mode of exhibiting the effect of con- 
gruity appears to be, to treat of the opposite fault, and its 
occasions. Incongruities arise from causes infinite in 
number and variety; among the principal, perhaps, are 
these:— 1. Variations in phrase. 2. Subsequent provisions, 
which do not square with the design, to be collected from 
the preceding clauses. 3. Ill-opposed members of an alter- 
native provision. 4. The use pf complemental expression^. 
5. The use of general and special words. 6. Superfluous 
expressions. 7. The provisions of other laws or documents 
in pari materid, 8. Clerical errors. 9. Alterations. 

Of these we will speak in their order, and then insert 
any remarks that may occur on unity. 

§ 1. — Variation in Phrase. 

The evils and misconstructions arising from variation in 
phrase have been already pointed out in the chapter on 
adherence to terms. It is scarcely necessary here to repeat 
that, when the subject meant is the same, the form of ex- 
pression should be the same as was used before, or should, 
by description or reference, be identified with it. To this 
may be added, as a scholium, that where the subjects meant 
are alike, the forms of expression should be similar. In the 
statute 5 Eriiz. cap. 9, it is enacted by § 4, that if it happen 
any suborner of perjury, being convicted, have not any 
goods or chattels, lands or tenements, to the value of forty 
pounds, that then he be imprisoned for half a year, and 
stand upon the pillory for an hour. And by sec. 7, that if 
it happen a person having committed perjury have not 
any goods and chattels to the value of twenty pounds, that 
then he be set on the pillory, and there to have both his 



* Stradling v. Morgan, Plowd. 206. 
t Selwya v. Selwyn, 2 Bur. Rep. 1131. 
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ears nailed. Notwithstanding the difference of expres- 
sion^ the meaning of the legislature as to the inability of 
paying the fine, and as to tne manner of standing in the 
pillory, has been supposed to be much the same in both 
cases.* 

§ 2. — Provisions which do not square with the design, to be 
collected from the preceding Clauses. 

' This confusion is very common, oAe example will suffice : 
The Post Office Act, 9 Ann. cap. 10, sec. 40, recites that 
abuses may be made by wilfully opening, &c., letters, and 
inflicts a penalty on '' any person'* who shall wilfiilly open 
or detain, or delay letters, after they have been delivered at 
the post-office; and declares that, over and above the 
penalty, the person offending shall be incapable of having, 
&c. any office in or relating to the post-office. It was held 
that the prohibition was confined to persons employed in 
the post-office, f 

§ 3. — Ill-opposed Members of an alternative Provision. 

The want of a complete set of terms of opposition and 
privation, answering to positive ones in use, is a great ob* 
struction to the perspicuity of a language. Thus, to the 
words " assent, agreement," &c., there is no simple priva- 
tive ; non-assent, non-agreement, are not admitted ; and 
dissent and disagreement are frequently used in their 
stead, to the prejudice of clearness. 

And when words of both species are found in the lan- 

Sruage, they are sometimes not properly used. In the 
bllowing case, a mistake of this kind occurred, but it was 
aided by the court. A devise was made to one person on 
marrying with consent ; with a limitation over to another, 
on the rormer marrying against consent ; the word against 
was construed without, to make it alternative to the other 

§ 4. — Explanatory Expressions. 

The maxim or rule of law is that '• Verba posteriara 
propter certitudinem addita, ad priora qtue ceriitudinem in- 

* 4 Douglas, Election Cases, 368. 

t Martin o. Ford, 5 T. R. 101. 

I Long V. Ricketts. 2 Sim. and St. Rep. 179. 
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digent sunt referenda** This maxim points our attention 
to the order in which explanatory words should standi but 
does not help us to mark the words which are used as expla^ 
natory^ or those which they are used to explain. The influ- 
ence of explanatory clauses was adverted to in Chapter XL, 
in speaking of their office. An example or two more 
will suffice to show the caution with which they should be 
used. 

In the Stat. 1 Jac. 1» cap. 4> sec. 6 (Papist), 25 Car. 
cap. 2 (Test), 11 & 12 W. 3, cap. 4 (Papist), and 1 Ann, 
Stat. 1, cap. 32 (Forfeited Estates, Ireland), there are dis- 
ability clauses, and superadded ther^o avoidance clauses. 

Upon all these Acts, doubts have arisen from this circum- 
stance. The Stat. 11 & 12 W. 3 enacted that, after a 
date, ** every papist should be disabled to purchase either 
in his or her own name, or in the name of any other person, 
to' his or her use, or in trust for him or her, any lands, 
profits out of lands, tenements, rents, terms, or heredita* 
ments, within the kingdom of England : And that all and 
singular estates, terms, and any other interests or profits 
whatsoever out of lands, after the date, made, suffered, or 
done^ to or for the use or behoof of any such person or 
persons, or upon any trust or confidence, mediately or im- 
mediately, to or for the benefit or relief of any such person 
or persons, shall be void.'' The court was so divided on a 
question, raising the point whether the two branches of the 
above clause were cumulative, or to be taken in their re- 
spective measures separately and fully, that no decision could 
be made.* 



* Ratcliffe's Case, Strange Rep. 267. A recovery was suffered hy a 
papist tenant in tail, to uses of himself for life, remainder to his son in tail: 
the question was, whether the recovery was within the disabling clause, par- 
ticularly the latter branch. Page, Justice, '' thought that the words of both 
parts related to each other, the latter being only explanatory of the former. 
They were only different ways of expressing the same things, in which one, 
perhaps, may, in itself, be of stronger import than the other, yet were intended 
by'the legislatuTe to convey the same sense, only in a fuller light." If the 
latter branch were interpreted in the utmost latitude the words would allow 
of, as a disjoined and separate clause from^the former, there would be the ab- 
surdity that all acts for the benefit or relief of the papist, as making leases, 
would be void.'* 

This is the substance of the arguments in favour of the restrictive inter- 
pretation. The arguments on the other side are well put by Fortescue, J. : 
*' First, there are no words by which this clause is referred to the foregoing 
part. In the next place, the latter words are more general than the former ; 
and though sometimes subsequent particular words do restrain more general 
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The Stat 1 Jae. 1, cap. 4, enacted that a person pass- 
ing, or sent beyond sea, to enter a pojMsh seminary, shall, 
as in respect of himself only. Sec, not to or in respect of 
any of his heirs or posterity, be disabled and made inca* 
pable to inherit, purchase, take, hare or enjoy any lands, 
goods, &c. : and that all estates, terms, or other interests 
whatsoever, hereafter to be made, suffered, or done to or 
for the use or behoof of any such person, or upon any trust 
or confidence, mediately or immediately, to or for the bene- 
fit or relief of any such person, shall be void. And sec. 7 
enacted, that they who are in such seminaries shall return ; 
provided, that any person so passing or sent, shall, on con- 
forming, be freed of every such disability and incapacity, 
as beforementioned. The question was, whether the statute 
induced an absolute disability to take ; or, by the intervening 
clause, " in respect of himself only,'* permitted an estate to 
vest in the ancestor, but took away his right to the profits. 
The judges, who contended for the absolute disability, argued 
upon the strong words, ''inherit, purchase, take, have, and 
enjoy." They contended that the intervening clause was 
merely cautelous, importing that the heir might make out 
his tide through one that was never seised, not absolute. 
The disability here, too, was to take personal estate as well 
as real ; what could the intervening clause import in that 
case ? and that clause could not apply to the case of pur- 
chasers, which is mentioned in the avoidance clause. The 
judges, who contended for the qualified disability, relied 
on the intervening clause, and on the proviso that the estate 
was to be brought back on conformity.* 

The incongruities arising from supplemental forms, &c., 
have also been adverted to. It frequently happens that 



ones that precede, yet I never heard that general ones, that eome after, were 
restrained by particular ones that preceded. Should we interpret this statute 
in the manner contended for, we should render the most common form of 
speaking and writing vain, when a person that would take in every thing, 
begins with enumerating particulars, and then, lest any thing should have 
escaped him, adds the most general words he can think of, to supply all 
possible deficiencies." '< I can easily admit these latter words to be expla^ 
natory of the former branch, but still in such a manner as to carry the dis- 
ability further than that did. It is called a relative clause. I can find but 
one word of that nature in it, which is * such,' and that has nothing to do 
with purchasers, but is used only to show that the same persona are concerned 
in this as in the former clause. Indeed, there are other words which can 
have no relation to purchasers, such as the words < trust,* snd ' sufiered.* '* 
* Thornby v. Fleetwood, Strange Rep. 318. 
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documents, written separately, thcmgh intended to be an- 
nexed and taken together, do not accord. A testator, after 
declaring his wish to prevent any difficulty arising after 
his death, as to the disposal of bis estate, gave his property, 
" which he had described in the annexed document," to his 
executors, to pay certain legacies ; and then disposed of the 
residue. A document was annexed to the will, but it enu- 
merated the particulars of a part only of the testator's pro-* 
perty. In this case the testator's declaration of his inten- 
tion to prevent any difficulty arising as to his property was 
taken hold of, to extend the words of the will to his whole 
property.* 

§ 5.— Genera/ and special Words. 

There are two rules or maxims, applied by the interpre- 
ter, to ascertain the influence of these kinds of expression, 
namely : Quando carta continet generalem clausulam, pos^ 
teaque descendit ad verba specialia quce clausulce generali 
sunt consentanea, interpretanda est carta secundum verba 
specialia; and GeneraUs clausula non porrigitur ad ea 
quce antea specialiter sunt comprehensa; and of these, of 
course, the draftsman must be mindful, in order to prevent 
mischief from their application to his work. 

These maxims are applied and explained in the following 
case :f a release was given by a widow to her husband's 
heir " of all and all manner of actions, as well real as per- 
sonal, suits, quarrels and demands whatsoever, and also 
her dower, and title, and action of dower in the lands in 
W., what or which she ever had, or has, against T. N." It 
was resolved, that as well the general words, '^all actions," 
&c., and also " her dower in the lands in W.," extended 
only to lands in W., and not any other lands, because, I. It 
was but one sentence. 2. If trie general words were not 
qualified by the special, the latter would be vain. 3. And 
principally upon the maxim, quando, &c. 

In the same case it was said, that if a man gives land to 
one and his heirs, habendum to him and the heirs of his 
body, he shall have but an estate in tail, and no fee expect- 
ant, for the habendum qualifies the general words precedent. 
But if a man gives land in the premises to one and the 

* Stewart v. Stewart, M. R. Trinity T. 1835. 4 Law J. N. S. Gh. 230. 
f Altham's Case, 8 Co. Rep. 150 b. 



168 OF COHERENCE IK A DOCUMENT. [CHAP. XIlI' 

heirs of his body^ habendum to him and his heirs> he has an 
estate tail^ and a fee-simple expectant ; for that stands upon 
another rule or principle in law, soil, Generalis clou- 
sula^ &c., and therefore when the deed, at the first, con- 
tains special words, and afterwards concludes in general 
words, both words, as well general as special, shall stand ; 
subsequent words may qualify and abridge, but not destroy, 
the generality of the words precedent.* 

It may be observed of the maxims cited in this and the 
preceding section, that their chief use to the draftsman con- 
sists in affording him a hint for the position of words em- 
ployed by him for explanation. By the writer's following 
the rules of interpretation, the reader will be less at loss to 
know whether a particular clause, or set of words, ought to 
be connected with the words which go before, or with those 
which follow after. 

§ 6. — Superfluous Expressions. . 

The maxim of law being, that utile per inutile non viti- 
atur, it is held that surplusage shall not hurt. This rule 
is significant, in so far as it declares that matter wholly 
foreign and irrelevant shall be innocuous ;'|' but it does not 
avail to inform us in doubtful cases what is surplusage. In 
an action brought on a foreign judgment, the declaration 
concluded prout patet per recordum. This was absurd, for 
the judgment was no record ; but was to be tried by the 
country. The defendant took advantage of the slip to plead 
nul tiel record. But the court relieved the plaintiff from 
the dilemma, by rejecting the prout patet 9 &c., as sur- 
plusage, and held the plea nul tiel record to be a mere 
nullity .J The practical rule from this is to avoid not 
only unnecessary words, but words which, if the inten- 
tion of the draftsman were realised, would signify Uttle, and 
if that intention be not caught, may prejudice much. 

* For fufther information on this. topic, the remarks before made on Ex' 
emplification. Exception, &c., in Chapter V., may be consulted. 

f Qu» extrinsecus, et nihil ad prssentem actum pertinentia adjeceris sti- 
pulationi, pro supervacuis habebuntur, nee vitiabunt obligatiunem, veluti si 
dicas, Arma Firumque cano, Spondeo, nihilominus valet. Dig. de Verb. 
Oblig.65. 

X Walker v. Witter, Douglas Rep. 1. 
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§ 7. — Incongruity from Provisions in Laws in pari materia. 

As " it is a rule in the construction of statutes^ that all 
which relate to the same subject, notwithstanding some of 
them may be expired, or are not referred to, must be 
taken to be one system, and construed consistently,"* it 
is proper for the draftsman to regard the provisions of the 
former laws, occasionally to borrow their words, and at all 
times to observe their spirit. 

The clauses in some of the Stamp Acts enact that instru- 
ments on unstamped paper shall be void, but others of the 
same class of Acts contain provisions to enable the party 
who has written an instrument on unstamped paper, to 
get it stamped after the instrument is made, on paying 
a penalty. Upon these Acts together, it is said to have been 
held, that an instrument written on paper unstamped at 
the time of using it, but stamped at the time it was pro- 
duced in court, was suflScient.f 

§ 8. — Clerical Errors » 

When a legal document is said to be drawn, without any 
qualification being annexed to that word, it is supposed 
to be settled and to be technically correct and complete. 
Emendation, therefore, that is, the making of additions, sub- 
tractions, and changes of words, and corrections of style, 
with a view to refine or polish the composition, is not 
now supposed to be required ; but revision of the document 
in its stages to legal validity, for the purpose of extirp- 
ing clerical and literal errors, which creep into it in the pro- 
cesses of transcription and printing. Errors, apparently tri- 
vial, often have the effect of improperly altering, and some- 
times of entirely reversing the sense of the document ; hence 
the necessity of scrutinising it, before they become flaws re- 
parable only by the expensive intervention of parliament, 
or a court of equity, is evident. Where the difference is 
trifling in show, notwithstanding that the efl*ect may be di- 
verse, and even contradictory, it*is often overlooked by those 
who do not regard the sense, but the servile execution of a 
task imposed on them. Thus, in the Appropriation Act, 
57 Geo. 3, c. 132, tlie usual clause was intended to be in- 

* By Lord Manaiield, in the King v, Loxdale, Bur. Rep. 447. 
t By Lord Keay(Hi,in Crossley v. Arkwright, 2 Term Kep. 609. 

T 
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serted, as to the application of the oTerplus under the Act 
of the preceding year^ 56 Greo. 3, c. 142 ; but that Act being 
resorted to for a precedrat^ the clause was copied vtrbaittn, 
with the reference to the Act of the year preceding it, and 
not, as it ought to have been, tnutatU mutandis, with the 
reference to the Act 56 Geo. 3. 

The directions of the draftsman are often forgotten by 
the agents whom he employs. Instructioiis were given 
to an attorney to draw a settlement. He drew it as &^ as 
the limitations to the sons, when he stopped, and said — 
then go on as in Pippin p. Ekins (which was a precedent 
he delivered to his clerk) ; but the clerk, in drawing the limi- 
tation to daughters, omitted by mistake to restrain it as 
the precedent required, to daughters by the marriage.* 

Where words or phrases recur in the same terms, one part 
is frequently dropped through inadvertency. Thus, in 4 
Geo. 4, c. 70 (Exchequer Ireland), s. 9, it is directed that 
the chief remembrancer, upon, the receipt of certain tables, 
shall examine the same, and the fees therein stated, and in 
case it shall appear upon examination, that any fee is ex- 
cessive, the chief remembrancer shall file all tables, to 

which no objection shall appear. The dots are here put to 
indicate the place where, in copying or printing, the omission 
was made; a provision was evidently introduced in the 
original for the checking of the excessive tables, and then it 
proceeded to say again that the chief refnembrancer shall 
file J &c. In 54 Geo. 3, c, 28, (Insolvent Debtors,) s. 1, we 
read '' prisoner was or were respectively" ; '' or prisoners^* 
beine omitted. 

Phrases which have parts in common are often mistaken 
for each other. Thus, in default of appointment, for in de- 
fault of issue ; " levy taxes'* for " levy Jines.^* 

From similarity of sound mistakes often occur'. In 5 
Geo. 4, c. 87, s. 7, *^such session" is written for "succession." 
In 6 G. 4, c. 119, s. 6, "forfeited" for "forged." In 1 Geo. 
1, Stat. 2, c. 13, 8. 4, " proceed" for " preside." In 16 Geo. 
3, c. 30, Game, s. 21, " coHviction" for " condition." In 55 
Geo. 3, c. 42, s. 26, ''steward" for "stewart" 

From the same cause, combined with false association of 
sense, errors are made. Thus, in pleading, the plaintiff 
stated a covenant in a lease to be, that the defendant would 

« Harwood v, Willis, 2 Ves. Sen. Rep. 195, cited 
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under-ground gutter the "Cellar Beer Field;" on produc- 
tion of the lease^ the name appeared to be '' Aller Beer 
Field." This variance, which was held fatal^ was pro- 
bably owing to "Cellar" resembling "Aller," and being 
associated with "beer."* 

The mistake of " hereinafter" for " hereinbefore," and the 
like, is common. In a lease, there was a condition to re- 
enter, on breach of any or all of the covenants " hereinafter 
contained, on the part of the lessee." All the covenants on 
the part of the lessee preceded the clause of condition ; 
but the Court of King's Bench refused to read the word for 
" hereinbefore." f In a will, the mistake would be corrected. J 
The Navigation Act, 12 Car. 2, c. 18, s. 1 & 2, made regu- 
lations concerning the plantations, and then prescribed to 
governors an oath that the ^^aforementioned regulations" 
should be observed. There were sixteen subsequent clauses 
containing matters of the same nature. The statute 7 & 8 
W. 3, c. 22, s. 4, noticed this defect in the words of the 
oath^ and prescribed another that " all" the clauses " in" 
the Act should be observed. The draftsman, as a general 
rule, should in like manner prefer a word indicating pre- 
sence among the contents, to a word indicating position 
or order therein. 

-The preamble of the stat. 7 Geo. 1, c. 31, after specify- 
ing particular securities, adds, **or other persons securities." 
This should have been "other personal securities;" andtho 
latter words are used by the Act 5 Geo. 2, c. 30, in reciting 
the efifect of the former Act. This recital corrected the 
blunder. § 

The mistake of singular for plura;l, and mce uersd, often 
occurs. The stat. 1 & 2 W. 4, c. 32 (Game), empowers 
a magistrate to imprison an offender, in case of the non- 
payment of the pecuniary penalty, for " two month." The 
6 W. 4, c. 4, corrected the mistake of the singular for the 
plural, " Act" for " Act^" in a former statute. 

A very common mistake is writing the expired year or 
month for the new one., Similar to this, is the mistake of the 
present reign for the late reign, just after a demise of the 

♦ Pitt ». Green, 9 Fast Rep. 188. 

t Doe d. Spencer v. Groodwin, 4 Maule and Selwyn, 265. 
I Bengough v. Edridge, 1 Sim. Rep. 173, '* hereinafter" construed 
'* herein.'* 

§ See Pattison v. Banks, Cowp. Rep. 543. 

T 2 
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crown; this mistake in Acts of the session 7 W. 4 was 
rectified by one of the first Acts of his successor^ 1 Vic. c. 60, 

The conjunctive and disjunctive "and" and "or" are 
frequently mistaken. In 16 Geo. 3, c. 30 (Game), occurs 
" unless penalty or charges be sooner paid" ; according to this, 
offenders convicted in a penalty might be dismissed on pay- 
ment of the charges only. So by the 24 Geo. 2, c. 14, leases 
made under the Act were to commence from the leases then 
unexpired, or to endure thenceforth for sixty-one years. It 
was almost necessary to the sense that " or'' should be con- 
strued to mean "and" by the courts, but the error was 
corrected by the legislature by stat. 25 Geo. % c. 7. 

The omission or unintentional introduction of the priva- 
tive particles and words un, non, not, &c., often occasion 
mistakes which reverse the sense. Thus, in 5 Geo. 4, c< 
113 (Slave Trade Abolition), s. 48, "repealed" is put for 
"unrepealed." And in 4 Geo. 4, c* 60 (Lotteries), "in 
default of non-attendance*' is written for " in default of at- 
tendance." In 9 & 10 W.3, c. 44, s. 75 (Banking Companies), 
" it shall and may be lawful" is used for " it shall not be 
lawful." In the 9 Geo. 4, c. 55 (Larceny, Ireland), s. 46, 
the word "not*' was omitted between " shall" and " by." 
This was corrected by 5 & 6 W. 4, c. 34. 

Half a word, or a syllable, are often mistaken. Thus, 
" Sussex" is mistaken for " Essex" in the Act 1 W. & M - 
c. 9, an error which was corrected by c. 17. In the 54 Geo. 
3, c. 28 (Insolvent Debtors), s. 9, is " Justice or Justices so 
petitioning" for "petitioned;" the words "prisoner or 
prisoners so petitioning," having occurred just before. 

Matter becomes transposed: thus in the provision of 
Lord Tenterden's Act (9 Geo. 4, c. 14), s. 6, that " no 
action shall be brought or any representation relating to the 
character, credit, &c., of any person to the intent that he 
may obtain credit, money, or goods upon, unless," &c., the 
word "credit," it is. supposed, should have followed the 
preposition " upon." 

The mistake of a letter is frequent, as "if^' for "of," in 
Stat. 54 Geo. 3, c. 113 (King's Inns, Ireland). 

The mispaging and mis-sorting of sheets in a draft, some- 
times pass unnoticed or uncorrected by transcribing clerks, 
and occasion inexplicable obscurity. A case occurred in prac- 
tice^ in which a name and arms' clause in a will baffled even 
conjecture as to its meaning. At a consultation, one of the 
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counsel surmised thai^ in fair copying the will, one of the 
sheets of the draft might have been transposed by mistake ; 
and accordingly, on examination, it was.found that, at about 
the average length of a draft sheet from the part where 
sense and connexion seemed to have been lost, the usual 
form of such a clause was pursued, and so continued for 
about the same space, when nonsense was again apparent. 

§ 9. — Errors from Alterations. 

The draft of a legal document is, while the subject is 
under discussion, liable to be altered, not only by the drafts* 
man, but by others who do not perfectly comprehend its 
scheme and language. An alteration apparently slight, 
like a mistake apparently trivial, frequently disturbs the 
economy of a whole clause, and sometimes several clauses, 
and even the whole draft. ; and as alterations are commonly 
made in haste, or at least with only so much attention as the 
matter which immediately demands them appears to re- 
quire, they are the source of considerable and devious error. 

To want of ultimate revision and adaptation, the oft cited 
instance of the informer and offender dividing the penalty 
in the Act 52 Geo. 3, c. 146 (Parish Register), whose only 
penalty (§ 14) is transportation, is probably due.* In the 
Act 16 Greo. 3, c. 30, s. 19, is '* the party shall become 
bound with sufficient sureties as the Justices ;'* the words 
'* shall think fit'* being omitted. 

Blanks are neglected to be supplied. Thus the 5 Geo. A, 
c. 10, s. 3, 'betters between Buenos Ay res;" " the 

said United Kingdom and'* being omitted. 

Sentences are frequently recast in composition, as from 
the affirmative to the negative, without correspondent alter- 
ation being made throughout; hence, probably, "if any" 
is used for " no" in the Game Act, 5 Ann, c. 14, s. 2. 

In striking out parts^ more is often expunged than was 
intended to be so. Thus, a draft of a settlement was made 

* The select committee on parochial reg^stratioa of 1833 call this an 
extraordinary statute : that it is extraordinary (say they) will appear, if 
reference be made to the Htie, which includes a register of births, tot which 
no provision was made, and which cannot legally be kept ; to the clauses 
dirticting the labours of receiving and arrangiug, and iudexing all the copies 
of registers, and making reports to the Bishops by the diocesan registrars, 
for which no compensation is awarded ; and to the clause for appropriating 
penalties which are not imposed, and of which the only one directed is 
Transportation. Report, printed August 15. 
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limiting an estate to the intended husband for his life, if he 
and the wife should so long live ; remainder to the wife for Ufe ; 
remainder to the issue of the marriage in strict settlement; 
remainder to trustees, &c. When the wife saw the draft, 
she, considering herself to be past childbearing, objected to 
the limitations to the issue, and directed that they should be 
struck out ; the attorney, by mistake, struck out not only 
those, but also the limitations to the wife for life, &c.* 

In concluding this subject, we may observe (although the 
matter is professedly not within our inquiry) that incongrui- 
ties and double or equivocal constructions sometimes result 
from an intention to mislead the reader. Thus, the monu* 
mental inscription adduced in evidence in the Lisle Peerage 
case : '* To the memory of the Lady Katherine, late wife of 
Sir Richard Leveson, one of the daughters and co-heirs of 
Sir R. Dudley, Knight, son to Robert, late Earl of Leicester, 
by Alicia his wife, daughter to Sir T. Leigh of Stoneleigh, 
Knight and Baronet*^ — is supposed to be an ingenious 
device to represent to the cursory reader, that Sir R. 
Dudley was a legitimate son of the Earl of Leicester.f 

In finally revising a draft or fair copy« the following 
matters demand particular attention : 

Ist^ Words of reference, which labour under the disadvan- 
tage that changes of the order of the sentence in which they 
stand, occasion change of their relation. 

2nd, Figures, which have no context to aid their con- 
struction. In reference thereto, it is a good rule to express 
quantities in a two-fold way, by words and figures. 

3rd, Names of persons and places, which are not fore- 
known, and, except from the light which the particular 
document furnishes, cannot be ascertained. 

4th, Duplicate forms, as text and scale, in order to see that 
they are consistent. 

§ 10. — Unity of the Document, 

The relation which all the matters treated of in one do- 
cument bear to some design or effect which pervades the 
whole constitutes the unity of the subject. There is no rule 
of composition which the legal draftsman has less regarded 
than that concerning the unity of a piece. The parliament- 

« Rogets V. Earl, 1 Dick. 294. 1 SugU^u'e Veodora, pu 164, 9 Ed< 
t Nicholas's Lisle Peerage case, 89. 1 Phill. Evid. 2S5» 8th ed. 
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ary practice of tacking bills together on account of the cross 
and opposite views of the different branches of the legis- 
lature, in order that the lump might be accepted or re- 
jected by the Estate to which it was proposed, has pro- 
duced many of the deformities of this kind which abound 
in our legislation. But this was not the only cause which 
produced them, nor is it easy now to ascertain what all the 
causes were. Examples of the practice are familiar to the 
reader under the name of Hodge Podge Acts, so called 
from their heterogeneous contents. Thus, a provision of 
lasting importance, as that all existing and all future sta- 
tutes, which mention England, shall extend to Wales and 
Berwick, is contained in an Act imposing a duty on windows 
and lights, and indicating no other object than taxation in 
its title, 20 Geo. 2, c. 42, s. 3. 

In deeds and contracts, anomalous provisions are much 
less frequent, and the evil is certainly not on the increase in 
statute drawing. 

The Acts which set forth their heterogeneous subjects in 
their titles are generally singled out for critical reprehen- 
sion.* Those Acts, however, which, like that already noticed, 
contain the mixture without any such announcement, are 
still more reprehensible, f 

It should be observed, that unity is to be regarded in 
the allotment of the contents of each particular clause, or 
part, as well as in collecting the parts into an aggregate. 

* 22 Geo. 2, c. 46, to continue several laws for preTeatini^ exactions of 
tke occupiers of locks and weirs upon the river Thames westward, and for 
ascertaining the rates of water-carriage upon the said river ; and for con- 
iinuiiig, and explaining, and amending the several laws for the better 
regulation of attornies and solicitors; and for regulating the price and 
assize of bread ; and for pxevt>nting the spreading of the distemper amongst 
the horned cattle ; and also for making further regulations with respect to 
attornies and solicitors ; and for further preventing the spreading of the 
distemper amongst the homed cattle ; and for the more frequent return of 
writs in the counties Palatine of Chester and Lancaster ; and for ascertain- 
ing the method of levying writs of execution against the inhabitants of 
hundreds; and for allowing Quakers to make affirmation in cases where an 
oath is or shall be required. 

t In the Irish collection of statutes, the title of 9 Geo. 2, c. 5, is " For 
the more effectual assigning of judgments, and for the more speedy recovery 
of rents by distress.'* It made the recital in the release, evidence of the lease 
for a year. 



CHAPTER XIV. 

OF METHOD IN LEGAL DOCUMENTS. 

} 1. — Di9tributi€tu i ^ 3. — Divinotu. 

\ 2. — Ueadingt. ' 

In any composition there is nothing which more effectually 
tends to facilitate its being correctly understood than a 
judicious method of distributing its contents. By good 
method^ the whole subject, however wide and extensive, 
may be brought within the comprehension of an ordinarily 
attentive reader ; its various relations may be exhibited, and 
the place of each ascertained. The reader may be enabled 
to turn to any part whenever the consideration of it becomes 
necessary, and to carry his attention from one part to an- 
other without perplexity or fatigue ; the most effectual help 
may be afforded to the memory, and, in short, the whole 
composition may be connected, and continued from beginning 
to end, so that nothing may appear to be irrelevant, illogical, 
or confused. 

The subject of most legislative documents is complicated; 
they require therefore the elucidation which good method 
furnishes, as much as other literary works, and more so 
than most ; but in this country they have received less of 
this benefit than any literary work whatever. It is not to 
be supposed from this that the draftsmen always proceeded 
without a plan ; undoubtedly there often is method in their 
works, but the method which they pursued, they have for 
the most part carefully concealed. It is nevertheless appre- 
hended that there exists no unwillingness in lawyers to 
avail themselves of the lights of order, and no desire to 
exclude others from partaking of the benefits which it 
is calculated to diffuse. 

§ L — Distribution, 
In the arrangements which a legal writer makes, he is to 
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be governed by the relation which the particular subject of 
which he treats bears to the general scheme and arrange- 
ments of the law into which his writing is to be incorpo- 
rated. According to the analogy thus discovered^ the writer 
will ascertain and marshal the principles and leading rules^ 
the matter which applies to several cases^ and the par- 
ticulars and details of each case. If the proposed law be 
in the way of addition to a code^ the arrangement of the 
code in treating of the same or similar subjects should^ un- 
less they be seen to be erroneous, be taken by the draftsman 
for his guidance ; and even where the law is less scientifically 
constructed than it may be expected to be in a code^ the 
scheme and leading divisions of previous laws of the same 
class are not to be disregarded. The proper arrangement 
of the contents of a legal document depending thus on con- 
siderations which are too extensive to be here discussed^ 
any rules that may be given for the process of division must 
necessarily be so vague as to be of little value. But although 
it would be vain to attempt to furnish rules of legal division, 
an inquiry into those modes of arrangement, which apply 
alike to all laws and all cases, may be more successful. 

An observation may also be hazarded on the more ge- 
neral question, whether a technical or popular method is fit- 
test to be adopted. By a technical method is meant one which 
is based on principles and distinctions of the existing law, 
whether statute or judiciary. By a popular method is 
meant one adapted to the views of the class or different 
classes of persons, whom the law principally concerns. If 
it were a question of a code, that is, of a complete and ex- 
clusive body of positive law for a country, a popular method 
would be the most apt. But in a document, which is a 
mere patch upon an old system, and which would be un- 
intelligible without it, and not readily intelligible unless it 
conform to it, a method borrowed from the old law seems 
the best. In many laws too, there is another difficulty in 
the way of a popular method, namely, the want of appro- 
priate popular names for the heads or parts. The old 
technical nomenclature cannot be applied to a popidar ar- 
rangement without confusion, and a new popular nomen- 
clature would make the whole matter unintelligible. If an 
index were to be added to an Act or statute, the heads or 
parts of a popular method might be inserted therein. 

An old division of the parts or stages of legislation is 
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into proem^ law^ and sanction. The two last quadrate 
with the well-known divisions into the substantive and ad- 
jective, or the material and formal parts of a law. This 
three-fold division is generally followed in framing laws. 
Modem experience has shown the necessity of another part or 
appendage to a law^ for containing the matter which is in 
the nature of pr<BCognita to the understanding of the law, 
such as the exposition of terms used as the substitutes for 
the proper verbal representatives of ideas ; and (where it 
is deemed necessary to express or refer to them) the rules, 
or principles of the general law, upon which the new pro- 
vision is to be based. The gravest doubts are entertained as 
to the proper place for prtseognita of this nature. Thus, 
in British legislation, a clause, whose rank and position is 
the frequent subject of doubt and dispute, is the interpre- 
tation clause. Where the words interpreted in an Act are 
many, a separate clause to explain them, or at least to 
refer to them collectively, seems to be necessary ; and it is 
clear that it must be either at the beginning or at the end of 
the document If the explanations be given as and when 
they are required in the development of the provisions of 
the law, a clause at the end seems to be the best place for 
collecting them. But if it be thought better to state them 
but once, and all together, a position in limine is fittest. 
I should certainly prefer the preamble for this purpose to 
the first enacting clause ; and I think such an arrangement 
would, in a great measure, cure the lameness and inelegance 
which are observable in those statutes that commence with 
an interpretative enactment. The whole preamble might be 
framed thus : — ^Whereas great inconvenience, &c. (stating 
the evil which the Act is to remedy.) And whereas, in order 
to avoid repetition, certain words are used in this Act as 
describing subjects, some of which such words would not, 
according to their usual senses, embrace ; the senses at- 
tached to such words in this Act are, for the due under- 
standing thereof, declared as follows : — ^The word, &c., shall 
mean, &c. Now for remedying the inconvenience aforesaid, 
be it enacted, &c., here inserting the substantive provisions. 
An interpretative preamble would have sufficient binding 
effect for the guidance of the courts in construing the law. 

With respect to order, the range of application will de- 
termine the relative position of matter. Leading matter 
must be put first ; that which is applicable to several cases in 



§ L] DISTRIBUTION. 179 

common, in such a place that it may command them, and 
not have to be repeated ; equal cases co-ordinately ; particidar 
cases under the matter which governs them ; and isolated 
matters last, or in a detached form at the commencement. 
On this topic, the rules relative to grammatidal subordi* 
nation (Chap. X.) will apply, with the necessary extension : 
to these therefore, in order to avoid repetition, the reader 
is referred. 

When deviations are made from the regular position of 
matter, the fact of their being made should be stated at the 
point where the deviation taikes place. A departure from 
strict method, by detaching portions from a bulk, is often 
prompted from the circumstance of their beina too long to 
be coHveniently compressed into the body of the section or 
clause, or part to which they belong; but while such a 
separation removes a blemish in appearance, it sometimes 
creates a real and substantial one. 

There is, for instance, no canon of expression better 
established than that which requires, that an exception 
should follow close on its rule, with the scholia — 1st. If 
the rule be contained in. one clause^ the exception should 
be appended to it, and not made a distinct clause ; — ^and 
2nd. If there are several exceptions, they should be ex- 
hibited co-ordinately ; and yet this canon is often violated, 
in order to avoid lengthy paragraphs, and to exhibit the 
matter in smaller portions. The Act 2 & 3 Vic. c. 93 
(Constables), just passed, exemplifies the infringement of 
this canon, and shows that it constitutes a real defect in 
expression. Sec. 25 contains a rule ; to this rule are made 
four several provisoes or exceptions. Of these, three are 
appended to the clause, and the remaining one formed into 
a distinct section. This distinction leads the reader to 
suppose that the last is an exception of greater extent than 
the former ; an error more prejudicial to the right under- 
standing of the document than the construction adopted was 
favourable to its style. 

When the subject has been changed, if it be deemed 
desirable to resume or connect the previous matter, ex- 
press notice should be given. An Act 33 Geo. 3, c. 38, was 
passed for making the Warwick Canal. By sec. 3, the canal 
company was authorized to make a cut into a branch of 
the Birmitighara canal, and by sec. 5, the proprietors of 
the Birmingham canal were empowered to take certain 
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tolls as a compensation for this rigbt^ to be paid (sec. 6) to 
whom they should direct. The Act then proceeded to 
make provisions respecting the Warwick canal, and in sec. 
52^ authorized the company to take certain specified '' rates 
and duties." By sec. 53, it was enacted and declared that 
the said rates^ tolls, and duties should be exempted from 
taxes. The rest of the Act concerned the Warwick canal. 
Upon the Act thus arranged, it was doubted, whether the 
exemption clause extended to the Birmingham compensation 
tolls, or was confined to the Warwick canal rates and 
duties. A majority of the Court of Queen's Bench held 
that it extended to both, on the ground that the word ''tolls" 
was mentioned in sec. 5 & 53, and not in sec. 52 ; that 
the word of reference was " the said," and not '^ such > ' and 
that the exemption was introduce4 in a separate section. 
The contrary opinion was supported on the ground, that an 
exemption from public taxes should be clear ; and that as 
by the method of the Act, the subject of the Birmingham 
canal was finished, and the legislature had gone on to a 
different subject, — ^the Warwick canal, it was more na- 
tural to confine the exemption clause then inserted to the 
latter.* 

If, in the above case, the intention were that the exemp- 
tion clause should apply to matters, like the Compensation 
Tolls and the Canal Rates, far asunder, and of which one 
was collateral to the main object of the Act, express words 
should have been used to extend the clause over both ; for 
the mere circumstance of a provision being put in a sepa- 
rate section, forms, as before observed, (Chap. X. sec. 6,) 
no certain criterion of the range intended to be given to it. 
If, on the other hand, the exemption were not intended to ex- 
tend to both tolls and rates, it should have been annexed to 
the 52d section ; and the departure from the term, ** Rates 
and Duties," should have been avoided. 

It was observed in a former chapter (X. sec. 6), that a 
qualification at the end of one section can rarely be held to 
affect a different subject in another section. This observa- 
tion may be extended to all provisions at the end of sec- 
tions. The cases in which the courts have given them a 



* The Queen r. the Birmingham Canal Company, Hil. T. 1838. Law 
Journal^ Vol. 16. By Lord Denman, C. J., Littledale and Williams, Js. 
Contra Coleridge, J. 
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more extensive influence than this position warranted are 
few, and of very peculiar, circumstances. 

§ 2. — Headings y and Marginal Abstracts. 

In conventional instruments it is invariably^ and in legis- 
lative instruments commonly the case, that proper head- 
ings are not furnished for the parts of the arrangement 
which the writer adopts. In an Act of Parliament the sub- 
stitute for this is an unauthentic abstract of the contents of 
each section in the margin. A separate preamble may be 
attached to a section in the middle of the act itself, as to sec. 
23. in stat. 7 Geo. 4> cap. 64, to separate the contents 
of it, and the subsequent sections, from the matter which has 
preceded it. This may serve, in a slight degree, to indicate 
the arrangement, ana would assist an attentive reader to 
comprehend the scheme of the Act ; but an ordinary reader 
would probably fail to mark so slight a note of distinction. 
The purpose is further answered by a preface of the ob- 
ject of each clause or section, as mentioned in a former 
chapter. It may be here added that when separate pre- 
ambles or prefaces are introduced, and the subject is after- 
wards changed, a preamble, or preface, should be affixed 
to the new subject. 

The purpose of the abstract is to indicate the contents 
of the text, not to supply their place. And as, for once 
that the text is consulted, the abstract is read twenty times 
at the least, it is important to prevent the reader from 
deriving erroneous notions from it. When an independent 
statement of a rule, or position, is made, in the abstract, the 
notion imbibed from it will be erroneous and fallacious, in 
the degree that the abstract deviates from a £atithful and full 
representation of the text. For example, such an abstract 
to the enactment stated Chap. X. sec. 14, as *' Several 
descriptions of crimes prohibited," appears less significant 
than one which states, m general terms, the nature of the 
crimes, as " breaking into a house, or stealing in a house, 
prohibited;" but^ the former conveys, by reference, correct 
ideas ; while thpse which the latter raises are independent 
and imperfect, in as much as no mention is made of the 
other ingredients of the crime, " any person therein being 
put in fear ;" ** the stealing being to the amount of 5/." &c. 
And in every abstract some such circumstances must, for 
brevity's sake, be suppressed. 
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serted, as to the application of the overplus under the Act 
of the preceding year, 56 Geo. 3, c. 142 ; but that Act being 
resorted to for a precedent, the clause was copied verbatim, 
with the reference to the Act of the year preceding it, and 
not, as it ought to have been, mutatis mutandis, with the 
reference to the Act 56 Geo. 3. 

The directions of the draftsman are often forgotten by 
the agents whom he employs. Instructions were given 
to an attorney to draw a settlement. He drew it as far as 
the limitations to the sons, when he stopped, and said — 
then go on as in Pippin v. Ekins (which was a precedent 
he delivered to his clerk) ; but the clerk, in drawing the limi- 
tation to daughters, omitted by mistake to restrain it as 
the precedent required, to daughters by the marriage.* 

Where words or phrases recur in the same terms, one part 
is frequently dropped through inadvertency. Thus, in 4 
Geo. 4, c. 70 (Exchequer Ireland), s. 9, it is directed that 
the chief remembrancer, upon the receipt of certain tables, 
shall examine the same, and the fees therein stated, and in 
case it shall appear upon examination^ that any fee is ex- 
cessive, the chief remembrancer shall file all tables, to 

which no objection shall appear. The dots are here put to 
indicate the place where, in copying or printing, the omission 
was made; a provision was evidently introduced in the 
original for the checking of the excessive tables, and then it 
proceeded to say again that the chief reynembrancer shall 
filcy &c. In 54 Geo. 3, c. 28, (Insolvent Debtors,) s. 1, we 
read '' prisoner was or were respectively" ; " or prisoners^ 
beinfi^ omitted. 

Phrases which have parts in common are often mistaken 
for each other. Thus, in default of appointment , for in de- 
fault of issue ; '* levy taxes^ for " levy fines,'* 

From similarity of sound mistakes often occur". In 5 
Geo. 4, c. 87, s. 7, *' such session" is written for "succession." 
In 6 G. 4, c. 119, s. 6, "forfeited" for "forged." In 1 Geo. 
1, stat. 2, c. 13, s. 4, " proceed" for " preside." In 16 Geo. 
3, c. 30, Game, s. 21, " conviction" for " condition." In 55 
Geo. 3, c. 42, s. 26, " steward" for " Stewart." 

From the same cause, combined with false association of 
sense, errors are made. Thus, in pleading, the plaintiff 
stated a covenant in a lease to be, that the defendant would 

* Haiwood V, Willis, 2 Ves. Sen. Rep. 195, cited 
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under-ground gutter the "Cellar Beer Field;" on jwoduc- 
tion of the lease, the name appeared to be " Aller Beer 
Field." This variance, which was held fatal^ was pro- 
bably owing to "Cellar*' resembling "Aller," and being 
associated with "beer."* 

The mistake of " hereinafter" for " hereinbefore,*' and the 
like, is common. In a lease, there was a condition to re- 
enter, on breach of any or all of the covenants " hereinafter 
contained, on the part of the lessee." All the covenants on 
the part of the lessee preceded the clause of condition ; 
but the Court of King's Bench refused to read the word for 
" hereinbefore."! In a will, the mistake would be corrected. J 
The Navigation Act, 12 Car. 2, c. 18, s. 1 & 2, made regu- 
lations concerning the plantations, and then prescribed to 
governors an oath that the '^aforementioned regulations" 
should be observed. There were sixteen subsequent clauses 
containing matters of the same nature. The statute 7 & 8 
W. 3, c. 22, s. 4, noticed this defect in the words of the 
oath, and prescribed another that "all" the clauses "in" 
the Act should be observed. The draftsman, as a general 
rule, should in like manner prefer a word indicating pre- 
sence among the contents, to a word indicating position 
or order therein. 

-The preamble of the stat. 7 Geo. 1, c. 31, after specify- 
ing particular securities, adds, *' or other persons securities." 
This should have been " other personal securities ;" and tho 
latter words are used by the Act 5 Geo. 2, c. 30, in reciting 
tike eflfect of the former Act This recital corrected the 
blunder. § 

The mistake of singular for plura»l, and vice uersd, often 
occurs. The stat. 1 & 2 W. 4, c. 32 (Game), empowers 
a magistrate to imprison an offender, in case of the non- 
payment of the pecuniary penalty, for " two month." The 
6 W. 4, c. 4, corrected the mistake of the singular for the 
plural, " Act" for " Acti^" in a former statute. 

A very common mistake is writing the expired year o^ 
month for the new one., Similar to this, is the mistake of the 
present reign for the late reign, just after a demise of the 

* Pitt V, Green, 9 Fast Rep. 188. 
t Doe d. Speocer v. Groodwin, 4 Maule and Selwyn, 265. 
; Bengough v. Edridge, 1 Sim. Rep. 173, ''hereinafter" construed 
'* herein." 

} See Pattison v. Banks, Cowp. Rep. 543. 

T 2 
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and are hereby empowered^ to levy and raise^ by an equal 
rate, on estates rateable to the poor, &c. ; f7.] such rate^&c.j 
to be paid by the occupier of such rateable property. 

It is scarcely necessary to observe, that in the above ex-r 
ample^ the figures within brackets are not in the original. 
They are here inserted to show> at once^ how strangely 
involved, con^sed, and unmethodical the section is as it 
stands in the Act, and how simple are the means for its ex- 
plication. It should be added, that it defies all interpreta- 
tive skill, to say whether the first enactment is for the jus- 
tices to make a rate, when they deem it necessary ; or for 
the justices to order warrants, &c., to be issued, when they 
deem it necessary to make a rate : that is, whether the 
matter, from the beginning to the part here numbered [3.] 
constitutes one proposition, or two propositions. 

In codes or systems of law, the aid of larger divisions 
than chapters, and their parts, is required. Udes and 
books have been used for this purpose in foreign codes; but 
we have no instance of any higher methodical division than 
the chapter in our Statute Book. The statute, or sessional 
collection, is a mere chronological division. When a set 
of acts is made at once in pari materia, or on one title of 
the law, the only expedient to connect them seems to be to 
notice in each act of the system or series, the intention of 
the legislature to make laws on the whole title, and to state 
the part which the particular act answers in it. Something 
of this kind was done in the first set of Customs' Acts, 6 
Geo. 4, cap. 105 to 116, both inclusive. The first, cap. 
105, is an act of repeals. It recites, that it is convenient that 
all the statutes now in force relating to the Customs^ 
should be repealed, and that the purposes for which they 
have from time to time been made should be secured by 
new enactments, exhibiting more perspicuously and com- 
pendiously the various provisions contained in them. The 
other acts all contain the same recital, with the addition of 
noticing the act, and fact of repeal ; and each particular act 
has a further recital, that it is expedient to make provisions 
for the particular object contemplated by that act, after 
such repeal shall have effect. 

In the Code Napoleon, the arrangement is. Preliminary 
title; book the first, of persons, containing eleven titles ; 
book the second, of property, containing four titles ; and 
book the third, of modes of acquisition, containing twenty 
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titles. Each of the titles has headin^^ and is divided into 
chapters, appropriately entitled. The chapter are sometimes 
divided into sections^ headed in like manner. Occasionally 
the sections are subdivided^ and the mark §, and a title, 
indicate the subdivision. The work is written in articles, 
which are numbered continuously throughout it. The 
articles have no headings, but are occasionally subdivided 
into paragraphs, which are sometimes numbered, and at 
other times not. The arrangement in the other French 
codes is similar^ except that the Code de Procedure Civile 
has no chapters or sections, but two parts, subdivided into 
books, and the books into titles, sections, and articles. In 
all the codes, occasionally there are subdivisions between the 
section and article, imder the name of Classes or Distinctions. 

The New York Revised Statutes consist of four parts, 
which are subdivided into Chapters, Titles, Articles, Sec- 
tions^ and Paragraphs, and are contained in two volumes. 
To the first volume is prefixed a general table of contents^ 
containing an analysis of the four parts. To each chapter 
is prefix^ an analysis of its several titles. To each title is 
prefixed an analysis of its several articles. At the head of 
each article is placed a summary of the contents of each 
section ; and where a title is not divided into articles, the 
like summary is placed at the head of the title. A brief 
note of the subject matter of each section has been placed in 
the margin. An index is added to the first volume, pre- 
senting, in alphabetical order, the several subjects treated 
of in the articles, titles, and chapters contained in that 
volume. The second volume commences with a table of 
contents, enumerating all the chapters^ titles, and articles 
contained in that volume. To the second volume is sub- 
joined a general index to every provision contained in the 
two volumes. A third volume was to be added, containing, 
as supplemental matter, Laws as to Construction, Transi- 
tory Laws, &c. In this collection of statutes, the steps of 
the division, — article and section, are reversed from .the order 
usual in other collections. An article is a small joint, or 
division, in a law. In a treaty or agreement it is a large 
joint. In the latter it may be, and often is, divided into 
sections, but not in the former. • 

Printer's Sections. — ^It should be observed, that although 
the clause or legal section must, on interpretation, receive that 
attention which is paid to the arrangement which a writer 
makes in his composition, yet the parliamentary or printer's 

u 
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section has^ in cases where that and the legal section do not 
seem to be coincident, been very lit lie heeded by the courts. 
The printer's warrant for numbering a division or part as a 
section is considered to be the repetition of the legislative 
enactment or the legislative declaration. In some cases, 
however, we find merely the formula, " Provided always,*' 
or '* Provided always nevertheless," preceding matter num- 
bered as a separate section, as in sec. 2 of the 55 Geo. 3, 
cap. 147 (Benefices Exchange) ; the 26 sec. of 55 Geo. 3, 
cap. 138 (Exmoor Forest), the 83 and 84 sec. of 3 & 4 W. 
4, cap. 37 (Church Temporalities, Ireland). And the 
saving clause is always numbered as a section. It may 
have occasionally happened that the draftsman meant matter 
not containing words of enactment to be joined to a section, 
which matter the printer has made into a separate section. 

The Stat. 56 Geo. 3, cap. 139 (Parish Apprentices), re- 
cites the grievance of binding poor children as apprentices 
to improper persons, and at a distance from the parishes to 
which such poor children belong ; and by sec. 1 enacts that 
before any parish apprenticeship indentures are executed, 
two justices of the county, division, or place, in which the 
parish where the children are settled is situate, shall ex- 
amine and inquire into the distance of the proposed place of 
apprenticeship, &c., and, if satisfied, shall make an order to 
warrant the binding, and shall also allow the indentures. 
Provided that no child shall be bound to or serve at a place 
out of the county at a greater distance than forty miles 
from its parish, imless by special order, specifying the 
grounds for allowing such apprenticeship. Sec. 2 enacts, 
that where the residence or establishment of business of the 
master is at a place within a different county or jurisdiction of 
the peace, or whereat the justices of the binding parish have 
not jurisdiction, the indentures shall also^be allowed by two 
justices of the peace of the county or district within which 
the place whereat the children are to serve, is situate. 
Provided that justices of such county, who are engaged in 
the business apprenticed to, shall not allow the indentures ; 
and notice shall be given to the overseers of the poor of the 
parish or place in which such child shall be intended to 
serve an apprenticeship, before any justice of the county or 
district within whicl^ such parish or place shall be, shall 
allow such indentures. Thereupon follows this, which is 
numbered as a third section : *' Provided always, and it is 
hereby declared, that the allowance of two justices for the 



§3.] DIVISIONS. 187 

county within which the place in which such child shall 
be intended to serve an apprenticeship shall be situated^ 
shall be valid, although such place may be in a town or 
liberty within which any other justices may^ in other re- 
»pects^ have an exclusive jurisdiction.'* On a careful perusal 
of these clauses in the Act, it will be seen that the enact- 
ment in the first section makes general regulations of 
magisterial control over parish apprenticing ; that the pro- 
viso at the foot of that section relates to a particular case 
of binding out of the county ; a binding which, it will be 
observed, would of course be into another magisterial juris- 
diction ; that the enactment in the second section relates to 
binding into a foreign magisterial jurisdiction; that the 
proviso at the foot of that section introduces a new requisi- 
tion of notice to the overseers of the place where " such" 
child is to serve ; and that the third section contains a fur- 
ther qualification with reference to the same or the like cases, 
as the proviso in the first and the enactment in the second 
section. Now this case of out-binding, with its qualifica- 
tions, should have formed the subject of one section; and 
as the Act was thus immethodical in one respect, it was 
doubted whether the requisition of notice in the proviso of 
the second section did not extend beyond the particular case 
mentioned in the enactment of that section. The question 
was raised in two cases ;* and the effect of the decisions in 
both, is to extend the proviso to all cases of apprenticeship 
under the Act. 

In the first case, the binding was, under a county justice's 
order, into a borough in the county having a separate juris- 
diction, without notice to the borough parisn overseers^ 
Three judges held the notice to be requisite. Holroyd, 
J., observed, that notice seems to be equally important, 
whether the binding be into a parish in the same or in a 
different county ; and the parish, whether in the one case 
or in the other, may become equally aggrieved, for want of 

f)revious notice of the intended binding, from such parish 
osing thereby the right of appeal, which by the seven- 
teenth section is given to any person or persons who shall 
be dissatisfied with any act done by any justices in the ex- 
ecution of the statute ; and that whether the proviso be 
printed as part of the second section, or had been separated 

* The King V. the Inhabitants of Newark, 3 Barn, ft Cress. Rep. 59. The 
King V. the Inhabitants of Threlkeld, 4 Bam. & Adol. Rep. 229. 

u2 
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from it by the printer> and made into a third section^ can 
make no difference in the construction of the statute; for 
in the construction of a statute, the question whether a pro- 
viso iu the whole or in part relates and qualifies^ restrains 
or operates upon the immediately preceding provisions of 
the statute, or whether it must be taken to extend, in the 
whole or in part^ to all the preceding matters contained in 
the statute, must depend upon its words and import, and not 
upon the divisions into sections that may be made for con- 
venience of reference in the printed copies of the statute. 
But the learned Chief Justice Abbott dissented from the 
rest of the court ; he observed that the sentence begins with 
the word '' provided/* a word properly applicable to qualify 
some antecedent matter, and continues with the connective 
'' and '^* and that this proviso was printed as part of the 
second section, which is an enactment; and he thought that 
if it had been intended that notice should be given to the 
overseers of the master's parish in all case?^ it would have 
been effected by a distinct enactment, and not by words 
immediately following, and connected in language with an 
enactment ; regarding certain cases only, although he could 
not say that he had found any reason for thus expressly 
requiring the notice to the parish officers where the binding 
is into another county, which might not be urged with al- 
most equal force to a binding in the same county; and he 
came to that conclusion, whether we attend to the com- 
prising of the whole in one numbered section, or disregard 
that circumstance, and attend only to the order and dis- 
position of the sentences, which is the more correct mode 
of reading an Act of Parliament. 

In the second and more recent case, the binding was 
from one parish into another parish in the same county 
and district of magisterial jurisdiction, but without notice to 
the overseers of the latter parish ; the court pronounced 
the Act to be incorrectly framed, but considered notice to 
be one of its main objects, and held it here necessary. 

If the method of the above Act h|id not been so defective 
as regards the third section and the proviso in the first 
flection, the argument of the Chief Justice in the first case 
would have been irresistible ; and as the Act stands, that 
argument is only got over by taking, of the policy and 
object of the law, views of a semi-legislative character. The 
argument of the other justices as to the disregard of the 
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order of the provisions must be received with some allow- 
ance. If fully admitted^ it would infringe the laws of com- 
position, and contract the means of expression. 

In interpreting the above Act, the Chief Justice drew 
a sketch of what he conceived to be the method and order 
of its provisions ; this sketch is made with considerable cri- 
tical skill, and may be a correct outline of the draftsman's 
scheme, but it should be observed, in palliation of his blun- 
ders, that the ordinary divisions in a statute are inadequate 
properly to exhibit the arrangement thus sketched out 

The above cases also illustrate a remark made a page or 
two back, that sometimes, though rarely and under peculiar 
circumstances, a qualification or provision at the end of a 
section will extend beyond the subject of that section. 

The length of a section is a common topic of complaint ; 
but while there is no higher recognized division, the sec- 
tion must be used to comprise the whole of a subject. We 
often see matter thrown into several sections without any 
necessity, and to the great prejudice of clearness. The 
3 & 4 W. 4, cap. 41 (Privy Council Judicial Committee), 
sec. 25, recites the Act 57 Geo. 3, authorizing the Lord 
Chief Baron to sit on the equity side of the Court of Ex- 
chequer, and then empowers His Majesty to appoint one 
of the Barons of the Court of Exchequer to sit in equity in 
the absence of the Chief Baron at the committee. Sec. 26 
enables two judges of the Court of Review in Bankruptcy, 
established under an Act* of the first and second years of 
King William the 4th, to act for the Chief Judge of the 
Court of Review during his attendance at the said com- 
mittee. Then follows a section 27, *' That all the clauses 
and provisions contained in the said Act of Parliament, 
which relate to the Baron nominated and appointed under 
that Act, shall apply and be extended to the Baron nomi- 
nated and appointed under the authority of this Act." If 
the word Judge had been here used for Baron, this last 
section would have been rendered nugatory by false ante- 
cedents. This disorder probably arose from the careless 
interpolation of the section relating to the Chief Judge in 
Bankruptcy ; but it never could have arisen if sec. 27 had 
been thrown into sec. 25, to which it properly belonged. 



CHAPTER XV. 



OP EURYTHMY OR HARMONY IN LAW COMPOSITION. 



§ l,-^ Influence of Hitr/nontf on the \ ^ 2*-^RtUe$ for Harmonif. 
Law Style. | 

In every species of writings smoothness of diction is to be 
cultivated. In fine writings, whose object is as much to 
please the ear as to instruct the mind of the reader, con* 
siderable sacrifices are often made of propriety to secure 
euphony. In writings whose primary object is instruction^ 
no sacrifice of matter or words conducive to instruction caa 
properly be made for minor purposes, but the attention 
which is psud to euphony must be altogether subordinate 
to the primary and legitimate object. Law writings of 
course^ falls within the latter class. An affectation of har- 
mony is evidently unsuitable to the severe and manly style 
in which legal documents ought to be written. But when 
harmony can be attained without any sacrifice of propriety 
it is not to be neglected. It does, at leasts reheve and 
lighten the labour of giving attention to such documents^ 
even if it should not allure to consult them, llie neglect of 
harmony is^ how^ver^ a less evil than an affected attempt to 
compose according to its rules. If the reader shoiild sus- 
pect that trifling is our object^ he will be apt to trifle too. 
Amusement is not at all times seasonable ; it cannot, when 
serious application is necessary, be expected^ and is not 
desired. A writer^ whose object is to make a commu- 
nication of interest, concerning great and urgent affairs^ 
must not let those whom he addresses suppose that he has 
tested the sound of every word, and arranged his sentences 
by a musical scale. When we see him intent upon matters 
so trivial, we can hardly believe that he is entrusted with a 
communication which it highly imports us to know, and 
him to make. 
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§ I. — Influence of Harmony on the Law Style, 

In early times^ when knowledge was not recorded or 
diffused by means of writing, measured and sententious 
expressions wei*e used for laws, as well as other kinds of 
learning, in order to aid the memory in preserving them.* 
The metrical codes of antiquity are well known, and there 
are said to be some modern examples. But the licence of 
poetry is opposed to that plainness of style, which alone is 
suited to the matter of law ; and the restraints of versifi- 
cation are inconsistent with the fullness and precision neces- 
sai^ to its proper expression. 

Having the resources of writing and printing; the aids of 
verse may be well dispensed with. Laws, too, are now 
seldom read aloud^ and are more rarely still committed 
to memory. But the general smoothness of style is not on 
that account to be neglected, for the mind^ on a silent per- 
usal^ is not insensible of the pleasures of sound. 

It is the remark of a Celebrated writer on jurisprudence,f 
that, "were the inquiry diligently made, it would be found 
that the goddess of harmony has exercised more influence, 
however latent, over the dispensations of Themis, than her 
most diligent historiographers, or even her most passionate 
panegyrists, seem to have been aware of." I admit, that 
my inquiries 6n this subject have not been very diligent, 
nor has good fortune supplied the want of diligence. No 
*doubt, there is also in my case a defect in taste and in the 
appreciation of rhythmical beauties. At all events, I have 
not discovered many traces of harmony in law compositions. 
It is but just, however, to the writer whose remark I have 
questioned, to add a passage, in which he points out the 

* Possibly, laws which are in the sententious style were originaUy precepts 
of equity and morals, and in course of time acquired authority in courts of 
justice. There is much of this proverbial style in the ancient German laws; 
and I am assured by good authority, in those of Sweden also. Moses himself 
is so sententious and compact, and pays so much attention to brevity in many 
of his laws, that he seems to have adopted into his code some well-known 
proverbs, containing the general principles of equity ; of this, I think, there 
IS an instance in £xod. zxiii. 5, in which there is a ]^oint and antithesis 
more resembling the familiarity of a proverb than the dignity of a statute. 
To the example of the Lusitanians, we may add one more recent of the 
Swedes, who in the year 1748 published laws in verse. Michaelis' Note 
to Lowth on Hebrew Poetry, Lect. IV. 

f Bentham, Introduction to the Principles of Morals and Legislation, 
Vol. I. p. 25, note, edit. 1833. 
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places where this harmony is to be found, and gives illus- 
trations and examples of it. 

*• The music of the office, though not of the same kind, is 
not less musical in its kind than the music of the theatre, 
that which hardens the heart than that which soilens it : 
sostenutos as long, cadences as sonorous ; and those governed 
by rules, though not yet promulgated, not less determinate. 
Search indictments, pleadings, proceedings in Chancery, 
conveyances, whatever trespasses you may find against 
truth or common sense, you will find none against the laws 
of harmony. The English liturgy, justly as this quality 
has been extolled in that sacred office, possesses not a 
greater mea3ure of it than is commonly to be found in an 
English Act of parliament. Dignity, simplicity, brevity,, 
precision, intelligibility, possibility of being retained, or so 
much as apprehended, every thing yields to harmony. Vo- 
lumes might be filled, shelves loaded with the sacrifices 
that are made to this insatiate power. Expletives, her 
ministers in Grecian poetry, are not less busy, though in 
different shape and bulk, in English legislation. In the 
former they are monosyUaibles (fiey, roi, ye, rvyj &c.) ; and iu 
the latter, they are whole lines : And be it further enacted 
by the authority aforesaid, that — , Provided always, and it 
is hereby further enacted and declared, that, — " &c. &c. 

With respect to the above illustration, I cannot but think 
that the chief virtue resides in the " &c.*' Undoubtedly tliere 
are several well-sounding legal Jw-mulcB, as we shall see 
by and by ; but if the one mentioned be among the number, 
my ears deceive me. Some of the old forms appear to have 
been conceived with a considerable degree of refinement 
in every respect} but harmony has been but little culti- 
vated since the time when " and be it enacted," &c., came 
into use. 

Ti^e above quoted remarks were called forth by certain 
maxims : " Fiat jtistitia, mat coslum.'* '' Set vitus servitutis 
non datur.^^ " DelegatJis non potest delegare^^ in which 
there happens to be a jingle of sounds; a circumstance to 
which Mr. Bentham deems that these maxims owe their 
origin and general diffusion. In this supposition there may 
be truth, for the influence of point, period, and sound in 
maxim making is considerable, as was adverted to in Chap- 
ter VII. But in supposing that the same preference to 
sound over sense runs through all legal writings, it appears 
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to me that Mr. Bentham generalized hastily, and came to 
a wrong conclusion. If not^ then to some future inquirer 
must be awarded the merits on the one hand^ of exposing 
legal compositions^ in which so artificial and meritricious a 
rhetorical ornament has supplied the place of a chaste and 
manly style^ or made a style absurd^ which before was 
merely flat and formal ; and on the other, of exhibiting for 
imitation examples in which the dryness of the subject has 
been relieved by the harmony of the diction. 

§ 2. — Rules for Harmony • 

The ear judges of the sounds of words, and of the con- 
fusedness or distinctness with which their syllables are 
pronounced ; it marks the elevations and depressions of the 
voice in pronouncing particular words ; it notes the pause of 
the voice after a member or clause of the sentence^ and its 
cadence to repose at the end of the period ; and it never 
fails to notice with dislike the close recurrence of the same 
* sounds. Correspondent to the requirements of the ear are 
the chief rules^ from the observance of which harmony re- 
sults. They respect, Ist^ Choice of words. 2nd, Emphasis 
on words. 3rd, Pauses. 4th, Cadence. 5th, Diversity of 
sound. - 

Choice is usually made of full and open words, which 
have a due mixture of different vowels and consonants. 
The draftsman regards only the sense and application of 
the words. It can rarely happen that words having equal 
pretensions to accuracy of meaning, but difiering in qusdity 
of sound, can come in competition ; whenever they do, the 
smooth word is justly entitled to preference. Such words 
as " quash," " demurrer,'' are likely to hold their places in 
law language. And latterly, the old word " therefor'* has 
been restored and used in preference to the softened " there- 
fore." Thus, the New York revisers, I suppose out of 
zeal for purity, wrote '^ elections shall be ordered by the 
governor, who shall issue his proclamation therefor," in- 
stead of elections shall be ordered by the governor; he shall 
therefore issue his proclamation. 

The impressive utterance of the words intended to be 
most significant, at once pleases the ear, and opens in the 
best manner the meanins of the sentence in which they are 
found. It is usually laid on words according to their posi- 
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tion, or from the circumstance of corresponding or opposite 
words having been used immediately before. In a great 
measure^ it coincides with subordination (Chapter X.)^ but 
it is not easy to mark in written composition its proper 
degrees. 

The pause enables the voice to resume with more fulness; 
it also shows the dependence of what has been read upon 
what follows. The length of a period should not be such, 
that a voice of moderate compass cannot without effort rise 
to the middle, and then fall gradually to the close. Writers 
on this subject say, that not more than four members should 
be crowded into a period, and this seems to be a good 
average measure. 

On the other hand, the multiplying of sentences is im- 
proper. If the sentences be many and short, the voice 
must fall frequently, the current of the discourse is inter- 
rupted, the style is abrupt, and seems to be ill-connected, 
and the reader's attention is likely to be relaxed. This fault 
the lawyers' style avoids, but, in so doing, runs into the op- 
posite. Law compositions are continued and well hung 
together, but they hardly allow the voice time to repose. 
The cure for this is brevity in expressions, and the separation 
of long sentences. 

The regular distribution of pauses at equal intervals has 
never been regarded, and does not appear to be worthy of 
attainment. 

The third rule is to make the construction such, that the 
cadence may be harmonious. This is effected by keeping 
the full sounding words to the close of the period. To this, 
attention certainly has been paid by law writers. The for- 
mulae, ^'anything to the contrary notwithstanding," and 
<^ him thereunto moving," end harmoniously. If they had 
been put in the more simple order, ** notwithstanding any- 
thing to the contrary," and '* moving him thereunto," they 
would terminate harshly. As an instance of the neglect of 
harmony, among the more modem lawyers at least, it may 
be noticed, that many of the best sounding terminations in 
old judicial forms are omitted, and no otherwise indicated 
in the records than by an &c. Thus, the words in italics 
in the following phrases are suppressed : R. A. defends the 
siesin, when and where it shall behove him; and he is ready 
to defend the same by another man, who is bounden and 
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able to defend if. Let battle be made thereon^ as it be- 
fore was waged. The form of the statute in that behalf 
provided. 

The simple order of construction is sometimes trans- 
gressed^ in order to prevent the concurrence of words, which, 
singly, do not offend the ear, but, when put together, sound 
disagreeably. 

For the sake of a just cadence to the periods of his com- 
position, the draftsman must not subvert a proper construc- 
tion, transpose words to an unnatural order, retrench an 
accurate expression, or insert a vain and unmeaning one. 
But with precaution not thus to offend, attention to cadence 
may fairly be afforded. 

Monotony is tiresome to the ear. Hence the last rule to 
avoid the frequent repetition of the same words, however 
well-chosen, and sonorous, and the recurrence of the same 
constructions, however well-paused and closed. In polite 
writings, variation of phrase is the corrective applied to the 
first fault. But this offends against the cardinal rule, that 
the same name must be applied to the same idea, and is of 
course inadmissible in legal documents. The second fault 
is cured by having a succession of sentences differently 
paused and closed; this may often be done without pro- 
ducing obscurity, and in such cases is allowable in all 
writings. 



CHAPTER XVI. 



OP FRAMING A STATUTE^ OR SESSIONAL COLLECTION OF 

ACTS. 



$ i.r^Part$ of a Statute cotmnon 

to ait the Acta, 
{ 2. — Division </* a Statute into 

variou$ claatee of Acte. 



{ Z^^-^Unifonmijf in the Act» eon- 
tiituting a Statute, and the 
meant for tecuring it. 



In the preceding chapters an attempt was made to develope 
the general principles of legal composition : it now remains 
to snow the application of those principles to particular 
documents^ whose importance seems to deserve special 
notice, and to mark the variations and deflections which 
the general rules of composition admit in such application. 

Tne first subject which we shall consider is the collection 
of laws passed by a legislative body at one period of its 
sitting, a collection with us termed a Statute. 

§ 1. — Parts of a Statute common to all the Acts. 

The general contemporary title or indorsement of the 
legal record of Acts of Parliament, that is, the roll of parch- 
ment on which the Public Acts of a session are transcribed, 
and which is reposited in Chancery, is ^^ Rotulus Parlia* 
menti,'' or sometimes, '* Acts of Parliament enrolled," " In- 
rotulamentum Parliamenti,^' " Acta Parliamenti,^ &c. spe- 
cifying the year of the King's reign. At the present day, 
there are several rolls, as, on account of the increased length 
and number of the public Acts passed in a session, they 
cannot all be conveniently entered on one roll. At the 
head of the roll which is indorsed *' Prima Pars Rotulorum 
Parliamentorum de Anno Regni Regis"' [specifying the 
year of the King's reign], is written the following introduc- 
tion: — In Parliamento inchoato et tento opwrf [place and 
date], communt omnium Dominorum tarn SpiritucUium quam 
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Temporalium et Communitatis consensu, ac Regies Majes- 
talis assenstt, sancita, inactitata, ordinaia et stabilita yue- 
runt sequentia hcec Statuta : videlicet. 
Public Acts. 

1. An Act [Title and date of passing. Then follows 
the Act at length, and at the end the words only of the 
Royal Assent, Le Roy le veut, or otherwise^ as the na- 
ture of the Act requires.] 

2. An Act [In the same form exactly.] 

On this roll^ and on subsequent rolls of the same Par- 
liament indorsed " Secunda Pars^' ** Tertia Pars,^^ &c. 
*' Rotulorum Parliamentorum de Anno^ &c.5ason the first 
roll ; all the public Acts of the session are in like manner 
entered. And at the bottom of the last roll, or part^ in the 
hand-writing of the Clerk of the Parliament, is the follow- 
ing certificate : ^' Concordat cum originally 

Cler, Paliamentor.^^ This certificate refers to the bills 
which, having received the Royal Assent in Parliament^ 
become Acts, and are preserved as originals in the Parlia*- 
ment Office at Westminster. 

In the printed statutes^ there was to each of the older series 
a general introduction, and even in the reign of James II. 
this introduction governed the whole collection for the ses- 
sion^ expressing to the effect, that '' At the parliament, &c. 
the following Acts passed the royal assent." Since that 
reign, and, indeed* occasionally before, the introduction 
merely expresses the date, and the duration of the session. 
The assent-form is not noticed. A modem statute has 
therefore deviated from the regularity of structure in the 
ancient The changes may appear trivial, but they have 
loosened a bond of connexion between the different Acts, 
which required to be drawn closer. The old forms indi- 
cated that some completeness and coherency of parts was 
required throughout the series. The new form of intro- 
duction shows nothing. 

To the printed cdlection of public general Acts of a 
session is prefixed a list of the Acts passed during the ses- 
sion ; and at the end of the book is an index to its contents. 
This index, of course, does not extend beyond the public 
general Acts. 

The above, with the numbering of the Acts in chapters, 
under certain classes mentioned hereaftei^ now constitute, it 
is believed, all the features common to the Acts of a session. 
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§ 2. — Of the Division of a Statute into various classes of 

Acts. 

The statute is variously and disparately divided into Acts^ 
classed and distinmiishea by particular names. 

1st, Public and Private^ a le^al division. Public Acts 
being those relating to the kingdom at large^ or orders of 
persons generally in it;- and Private Acts those relating to 
places^ to trades, to classes of citizens, or individuals. But 
the distinction is too minute to be concisely expressed, and 
too technical to be here examined. 

2nd, Acts are again classed into Public and Private, a 
Parliamentary Division, which is said to date from the be- 

S inning of the reign of Richard III. The principle of the 
ivision is not very clear ; it is partly regulated by pay- 
ment of fees. In tiie common collections of the statutes, we 
find the Titulus Regius, in which all the reasons and alle- 
gations devised to prove Richard III. to be true and un^ 
doubted heir to the crown are set forth at large, and the 
same allowed, ratified, and enacted by the Lords and Com- 
mons, and his brother's children made bastards, among 
the Private Acts; while the fifteenth chapter of the Public 
Acts is for the resumption of all grants, &c. made to Eliza- 
beth Grey, late Queen of England.* 

In the year 1814, a division of Acts was adopted, from 
which it would seem that Public and Private were meant to 
be thus subdivided : — 

I. Public. — 1. General. 2. Local and Personal. 

II. Private. — 1. Printed. 2. Unprinted 

But the division is not clearly intelligible, and is variously 
expressed. In the printed collection there are four classes 
thus intitled: 1. Public General Acts. 2. Local and Per^ 
sonal Acts declared Public. 3. Private Acts printed. 4. 
Private Acts, not printed. It may be observed, that a 
writer,f who claims to have suggested the above division, 

* In the list of Private Acts, 1 H. 7, is the AdnuUatio Actus, &c. of 
Richard III., and an Act for confirming all letters patent made by the 
King of the land of persons attainted. In the list of Public Acts is the Act 
for the pardon of all who assisted the King against Richard, late Duke of 
Gloucester. So also among the Private Acte, 3 H. 7 is the Act for two- 
fifteenths and tenths, and an Act to enable feoffees in trust to sue for the 
benefit of the feoffors, although they be outlawed. 

t Bramwell, Manner of Proceedmg on Bills in the House of Commons, 
p. 18. 
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makes but three classes^^ — 1. Public General Acts. 2. Local 
and Personal Acts^ declared public^ and to be judicially 
noticed. 3. Private Acts, printed by the King s printer, 
whereof printed copies may be given in evidence, and those 
not so printed. Now these members are not condivident 
of the subject. Public and private, the first and third, are 
opposed, biit to which order does the second class belong ? 
local is not opposed to public, nor personal to general ; 
although territorial might be used in opposition to local, 
real to personal, and general to special. 

The first class consists of the Acts to which alone the ap- 
pellation of statutes is popularly given, namely, those pub- 
lished in the collection printed at the close of each session. 
The second class are those declared by a special clause to be 
public, and directed to be judicially noticed as such. They 
consist of Acts for making railways, turnpike-roads, bridges, 
&c. The third class consist of Inclosure Acts, Estate bills, 
&c. They are directed to be printed by the Queen's printer; 
and it is declared that the printed copies may be given in 
evidence. The fourth class relate to Divorce, Naturalization, 
and a few other matters not requiring publication. 

Acts of the first class are numbered in figures or large 
Roman numerals ; Acts of the second class in small Roman 
numerals ; and Acts of the third and fourth classes (in one 
series) in figures.* 

3rd. Acts are also classed, according to their legal import, 
into Creative Acts and Declarative Acts ; the former being 
those introductory of new laws; and the latter, those merely 
asserting and vindicating the existence of the old law. It is 
said that the latter must be expressed in declaratory terms ;f 
but this may well be doubted. 

4th. Acts are classed, according to duration, into Per- 

* The numbers of these Acts for the last six parliamentary years were as 
follows : — 



Years. 


General. 


Local. 


Printed. 


Not Printed. 


4 & 5 W. 4 


96 


96 


36 


10 


5 & 6 W. 4 


84 


102 


27 


21 


6 & 7 W. 4 


117 


138 


35 


15 


7 W.4,&1 Vic. 


91 


133 


43 


15 


1 & 2 Vic 


120 


102 


35 


15 


2 & 3 Vic. 


97 


107 


46 


16 



f Per Taunton, J., the King v, the Inhabitants of Iver, 1 Adolph. & Ellis, 
Rep. 228. 
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petiial and Temporary. When the duration of an Act is 
limited, it is called Temporary ; if not limited, it is Perpetual. 

5th. Acts may also be classed, according to the form of 
expression, into Absolute and ConditionaL Instances may 
be given of an Act Temporary and Conditional upon the 
continuance of a war : the 4 & 5 W. & M. cap. 25, pro* 
hibited the trade with France for three years, if the war 
with that power should last so long. Of an Act made con- 
ditional upon the proceedings of the legistature of another 
country : the statute of 4 Jac. cap. 1, for repeal of the hos- 
tile laws against the Scotch, was not to take effect unless 
and until several Scotch Acts therein specified should be 
repealed by the parliament of Scotland. And the Act 7 
Jac. 1, cap. 1 , for remanding to Scotland Englishmen com- 
mitting felony in Scotland, and then flying into Engrland, 
was not to take effect mitil the parliament in Scotland snould 
make a correspondent law relative to Scotchmen. Of an Act 
Conditional upon the ratification by the King : the First- 
fruits Non-payment Act, 23 H. 8, cap. 20, enacted that 
the King should have power by letters patent to declare 
whether the Act, or any part, or clause therein, should be 
observed as a statute or not. This Act was confirmed by the 
King's letters patent, and also by an Act 25 H. 8, cap. 20. 

6th. Acts are also classed, according to the nature of 
their sanctions, into Penal and Remedial; and the Remedial 
^re subdivided into Enabling and JDisabUng, and again 
into Enlarging and Restraining Acts. 

But all the four last divisions, and many others which 
might be mentioned, are applicable to Acts generally, not 
to those of the session ; and these divisions are here noticed 
only to give some general idea of what they import. 

The division which seems to be most conveniently adapted 
for the exhibition of the distinctions to be observed in the 
framing of Acts is into 

1. Acts for a General Purpose. 

2. Acts for a Local Administrative Purpose. 
3 Acts for a Private Purpose. 

§ 3.-^ Uniformity in the Acts^ or parts of a Statute, and 

the means of securing it. 

It is obvious that the series of documents, supposed to 
emanate from one set of persons, at one sitting, in one 
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place^ should possess some degree of uniformity and consis- 
tency ; at least these elements should not produce discord 
and concision. It must be observed, however, that in this 
country there is a want of proper arrangements to effect 
and secure these and many other important purposes of 
legislation. Of these defects, many are well known, and 
others do not appear to have attracted attention. Various 
plans for the removal of the former have been suggested,* 
and it would not be difficult to propose and sustain with 
reasons plans for the extinction of the rest. But it would 
be foreign to the object of these sheets to enter fully into a 
consideration of the comparative merits of different schemes 
for improving the technical department of legislation in the 
above or any other respects. The course to be taken seems 
to be, to address our observations to the plan which appears 
the best, as if it were really established, merely subjoining, if 
it be new, the principal reasons for which it seems entitled to 
preference. 

And this assumption, while it conduces to brevity, by the 
exclusion of foreign matter, will very little impair the value 
of the remarks and suggestions themselves. If they con- 
tain any thing of merit, it will rarely be found so depend- 
ent on the establishment of the assumed plan, as not 
to be readily understood apart, and applied as well to other 
schemes, which nciay be deemed preferable, as to documents 
in this country and other countries, of the general charac- 
ter of those commented on. We now resume the subject. 

In proportion as the idea of a statute is present in the 
mind, wiU the sessional collection be consistent. At present, 
there is no mind in which this idea ever intrudes, except 
that of the clerk who makes up the roll or bundle of Acts at 
the end of the session, when it is too late to rectify defects, 
even if they could be discovered through the folds in which 
they are envelopi^d. It is not, therefore, to be wondered at 
that the Acts of a session are full of incongruities and inele- 
gancies, not only with respect to the antecedent law, and to 

* For information on these points, the reader is referred to the Private 
Bill Committee Report, 1834, and particularly the evidence of Mr. Tyrrell ; 
the Report of the Select Committee of 1836, appointed <'to consider of the 
expediency and practicability of adopting some plan for the more carefully 
preparing, drawing, and revising Public Bills previous to their being brought 
m, or during their progress through the House of Commons." Also, the 
Publications of Mr. Symonds, Mechanics of Law-making, 1835; Papers on 
the Drawing of Acts ox Parliament, 1839, pcuaim. 
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the contents of the Acts themselves, but to their mutual bear- 
ing and operation. The groceedings in Parliament are not 
only beyond the draftsman's control, but frequently beyond 
his means of informing himself, and yet they may have an 
important influence on his work. He may have framed his 
draft with a due regard to the provisions of antecedent laws, 
and with perfect consistency and completeness in itself; 
while a measure may be in progress concurrently with his 
own, which may conflict with it, or render it dubious and 
uncertain. It is just that, against these risks and casual- 
ties, he should receive from public arrangements that assur- 
ance which it is out of his own power to obtain. 

The conflict of contemporary laws and their relative un- 
certainty arise principally from the legislature passing in- 
consistent bills in the same session ; from inconsistent pro- 
visions being introduced into a bill in its progress to enact- 
ment; and from the dates and times of commencement, 
originally inserted, not receiving proper alteration to meet 
the delay which may have unexpectedly occurred in passing 
the bill. Of these we may cite a few instances, with a view 
not only to prove the assertion just made, but to show how 
easily many of these improprieties might have been avoided, 
if observed in time, and how unlikely it is that they would 
have escaped the timely consideration of a person charged 
with the duty of examining the sessional documents. 

In one and the same session, 6 Geo. 3, were passed two 
Acts, the first (cap. 36) for "encouraging the cultivation, 
and for the better preservation of trees, roots, plants^ and. 
shrubs," and the other (cap. 48) for *' the better preservation 
of timber-trees, and of woods and underwoods, and for the 
further preservation of trees, shrubs, and plants." By the 
first, after 2d June, 1766, the wilfully and maliciously de- 
stroying or spoiling of timber-trees, &c., in the night-time, 
was made felony, punishable with seven years' transporta- 
tion. By the latter, after 24th June, 1 766, the spoiling or 
destroying timber-trees, &c., was to be punished by fine, on 
summary conviction, for the first and second oflences, and 
as felony, by transportation for §even years, for the third 
offence. The Acts contain no reference to each other, or to 
the Black Act, 6 Geo. 1, in which there was the leading 
enactment on the subject ; and all three differed in their 
language. Upon a prosecution being instituted under the 
first of the two Acts, cap. 36, it was contended that, as the 
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second provided for every thing that the first did and much 
more, it repealed it ; and it was admitted, that if cap. 48 
had passed at a subsequent session, this would have been 
the case. But the judges held that the Acts having passed 
in the same session should be considered as one Act. They 
said it was mere accident in what order the chapters in the 
Statute Book were arranged ; it depended on the will of the 
clerks of the Parliament. These statutes might be trans* 
posed, and if so, it could not be said that the first would be 
repealed.* This case arose, it will be observed, before the 
date of the Royal Assent was prescribed for the commence- 
ment of an Act. It seems to have been assumed that, by 
the legal fiction, both Acts came into operation the same day, 
at least the circumstance of the different dates for their com^ 
mencement is not noticed. 

The contradiction of one law in a session providing gene- 
rally for an offence, of which another law, of the same ses- 
sion, provides for a particular case, certainly does not often 
occur. But the disproportion of the two sets of penalties in 
the above Acts would have been remarkable, even if the 
offences had been discriminated by the legislature as they 
were by the judges. And this disproportion is visible in the 
penalties of the Acts of the same session, as well as in the 
Statute Law generally. The draftsman and promoters, 
and committees, in the case of each bill, should endeavour to 
observe an analogy to the old law ; but the discrepancy in 
this particular of contemporary Acts can only be pointed 
out by one who has the means of knowing all that has been 
done, or is doing, or is about to be done, in the same session. 

The 10 Geo. 4, cap. ci, a Local Act, put the roads in 
Clerkenwell under trustees, while, in the same session, the 
General Act, cap. 59 (London Turnpike Consolidation Act 
Amendment), put the roads in question, along with others, 
under the Metropolitan Board. This gave rise to litiga- 
tion, f The court decided that the Act which last received 
the Royal Assent should prevail ; and that happened to be 
the Consolidation Act. This is .also a flat inconsistency, 
which never could have escaped the discernment of an ex- 
aminer. It might have been avoided by noticing and 

• 

* 2 East. Pleas of CrowD, 588. 1061. 2 Leach. Grown Cases, 541. 

t The King against the Justices of Middlesex, 2 Barn, and Adolph. 818. 
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repealing the provision in the Local Act. This instance 
also shows that, to make the Statute Book consistent, the 
private bills must be collated with the public. 

It is a case of frequent occurrence, that general provisions 
are made by one act for regulating a particular subject- 
matter^ and by other acts, passed in the same session, per- 
haps for collateral purposes, special provisions or privileges 
are made or granted in respect of the matter so regulated. 

The Stat. 3 & 4 Ann. cap. 9, enacted that no acceptance 
of any bill of exchange should be sufficient to charge any 
person whatever, unless the same should be underwritten, 
or endorsed in writing upon the bilL This was aimed 
against all parol acceptances. The 8th section contains a 
proviso that nothing contained in the statute should be con- 
strued to discharge any remedy against the drawer, ac- 
cepter, or indorser of any such bill. This repugnant pro- 
viso, it is intimated by Lord Hardwicke^ was introduced 
after the bill had been drawn, and during its progress 
through Parliament ;* it had for its eflFect, and probably for its 
object, virtually to defeat the wholesome operation of the Act. 
There can be little doubt but that it was introduced without 
the knowledge of the authors of the bill, and probably by 
its opposers. The community suffered under the evil which 
this Act was intended to remedy, until 1 &'2 Geo. 4, cap. 78. 

There are many instances in which enactments of the 
same session are almost coincident in object. These being 
the productions of different persons working unknown to each 
other, no opportunity or means of discovering such coinci- 
dence occurs until the bills are brought to the seat of legis- 
lation. It is there that they should be collated, and, if ne- 
cessary, consolidated, or so altered as to avoid repetition of 
laws, variation of phrase, &c., and to preserve some regard 
to system. 

The date of commencement is a matter requiring revision 
at the last stage of the bill. Many laws are made retrospec- 
tive, contrary to the designs of the framers^ from mere in- 
attention to the circumstance that the time during which 
they have been pending exceeded what was calculated on. 
It is probably owing to this that the Act 3 & 4 W. 4, cap. 
42 (Amendment of the Law), which bears, as the date of 

* Lumley v» Palmer. Cas. temp. Hardw. 78. 
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the Royal Assent, 14 August, 1833, is, by sec. 44, to com- 
mence 1 June, 1833. The injustice of the old rule of 
statutes, relating back to the first day of the session, was 
shockinor. This has been corrected. But the courts and 
executive have now, occasionally, to interfere with the course 
of the law, in order to remedy injustice, which ought to 
have been prevented by proper dates being inserted by the 
legislature. Thus an offence was committed within a few 
weeks* after the passing of the 39 Geo. 5> cap. 37 (Shoot- 
ing on the Seas), and before notice of it could have reached 
the place where the offence was committed ; the judges 
thought that, as the offender could not have known the Act, 
he ought to have a pardon, f 

It is singular that the legislature should continually have 
made provision to counteract one blunder of this kind, and 
yet have taken no steps to remove the cause. In the latter 
years of the reign of Geo. 2, and in the early years of that 
of Geo. 3, annual Acts were passed for enlarging the times 
for the first meeting of trustees or commissioners, in execu- 
tion of Acts of the session, where the days fixed in the bills 
had expired before they passed, and the mistake had not 
been observed. And by the 4 Geo. 4, caps 35, which re- 
cites that it has happened that trustees or commissioners 
appointed to carry into execution any Acts of Parliament, 
have not been able to meet on the days appointed for car- 
rying such Acts into execution, by reason that the days 
appointed for such meetings have been antecedent. to the 
passing of isuch Acts, the Act enables them, in such cases, 
to meet on the 14th day after the passing of such Acts. 

The Stat. 1 W. 4, cap. 60, sec. 7, empowered infant trus- 
tees and mortgagees of latid in the principality of Wales 
and the county palatine of Chester to convey them ; and 
another Act, of the same session (cap. 65), empowered 
minors and married women entitled to leases of lands in the 
same principality and county palatine, to surrender them. 
Under both these Acta^ the sanction of the Court of Ex- 
chequer or Equity, in Chester, and the Courts of Great 
Session, in Wales, was required ;*but by a third Act of the 
same session, cap. 70 (Justice Administration), the juris- 
diction of the Court of' Exchequer in Chester, and the 
Court of Great Sessions in Wales, was entirely abolished. 

* Latless v. Holmes, 4 Term Rep. 660. 

f The King v. Bailey, Rubs, and R. G. C. 1. 
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All these three Acts received the Royal Assent on the same . 
day ; and the blunder is attributable, solely, to defective 
legislational arrangements. The Act, cap. 70, should have 
been passed and numbered before the others; and they 
should then have referred to the jurisdiction which was sub" 
stituted for the abolished courts. 

Legislators, beyond all other persons, ought to know the 
laws; and above all, those of their own making. To 
enact a law, and then repeal it because it was enacted in 
ignorance, reflects little credit on the legislature ; and should 
be prevented, by careful examination, biefore it passed. An 
Act, 7 Geo. 4, cap, Iviii. (Grosvenor Place), directs that the 
King's Majesty, as owner of the wall inclosing the gardens 
and ground of Buckingham House, shall be rated for the 
purposes of that Act. But by an Act, 1 & 2 W. 4, cap. 1, 
it is recited tliat this provision was inserted in the Act with- 
out the previous sanction of his Majesty, or of the Commis-* 
sioners of the Treasury; and the provision is therefore 
repealed^ 

Assuming, for the above reasons, some person or persons 
to be charged with the business of examining the Acts of a 
Session, we will turn our attention to the mode in which 
such a task may be performed. The first care of such an 
officer will be to ascertain the nature of the proposed provi* 
sions of the bill, by a searching examination of its contents. 
He will then, for the convenience of reference, by himself and 
others, arrange those provisions, at length or in an abridged 
form, distributed under proper heads. This* implies, of 
course, a settled method. In a margin, or place dedicated to 
observations, he will insert any incidental remarks which may 
occur to him on the existing law. In another paper, or on 
another portion of the same paper, he will exhibit the enact' 
ments of the bill if it should pass into a law. 

Having thus analysed the bill, the officer will state the 
results in the proper quarter, and reposit the summary in 
some repertoty, properly indexed, «o that it can be conve- 
niently turned to, when another bill, which relates to the 
same subject, comes under consideration. A new bill on the' 
same subject will, of course, undergo the same process of 
examination and reduction ; and then the two will be col- 
lated by juxta-position, or other means. From this colla- 
tion it will be seen whether, and how far, the measures differ 
from, oppose, or coincide with, each other ; and whether, if 
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they are both in the state of bills^ they will admit of conisoli- 
dation. The circumstances of difference, repugnance and 
coincidence will be pointed out in the proper column or 
place for that purpose. If one bill should have passed into 
a law, the propriety of altering it so as to make it consist- 
ent with the other, or vice versa, or the propriety of entirely 
repealing it, with a view to consolidate the two, may be dis- 
cussed, and the necessity for the additional bill fully can- 
vassed. A similar course would have to be pursued with 
respect to a third bill and subsequent bills. 

With respect to each individual bill, the oflScer would 
watch the documentary changes in • its progress, noting 
amendments and alterations which are made or suggested, 
and stating their effect and influence on the other parts of 
the bill. It is not doubted that information of this nature, 
coming from a disinterested officer, would frequently induce 
committees not to make alterations which no arguments of 
the prompters of the bill can induce them to forego. 

Thus, supposing the examiner to pursue some method of 
resolving the enactments of a bill, (that pointed out in Chap. 
X. sec. 14, for instance,) and to assign wide margins for no- 
tices of the law in force, or at the time in agitation, and of 
the details of alterations proper to be made in the bill, with 
a column for references, it seems scarcely possible that the 
incongruities which might occur in the bill, even if they 
were of a much more subtle nature than those above men- 
tioned, should escape detection. When an impropriety is 
discovered, the means of removing it and reconciling the 
bills, or provisions, are seldom difficult to be seen. 

In order to carry into good effect a plan of examining the 
statutes of a session, and reducing them to a due degree of 
order, it would be proper to reserve the numbering of the 
chapters to the end of the session, and to disregard the pre- 
sent chronological order. It would also be convenient to 
repeal an Act during the session, without leaving a vestige 
of it on the Statute Book, so that its place might be better 
supplied by a consolidation, &c. 

The method of collation is exhibited in the foUowhig 
page. 
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CHAPTER XVII. 



OF DRAWING AN ACT OF LEGISLATION FOR A GENERAL 

PURPOSE. 



^1. — Materials out of which the 

Law is formed^ 
Y^.^-StyU of conairucting or 

drawing it : Expresnon ; 

Implication ; Interpretation ; 

Reference* 
§ 3. — Legal Incidents : Remedies ; 

Rate* ; Accounte; Convey' 

ances, 
§4. — TTie Enacting Formula, 
\ 5. — Suspension, Repeal, and 

Revival cf an Act, 



§6. — Territorial Operation. 

§ 7. — Commencement and Duration, 

§ 8. — Title and Preamble, 

99. — Recital, Quotation, and Ci" 
taiion, 

&10.— Airfa/ion. 

9 1 1 . — Remarks suggestive of cer- 
tain Facilities for legislative 
Draftsmanship. 



It is of course impossible to describe or even enumerate 
the variety of matters which become the subjects of legisla- 
tive enactments. The provisions which accompany princi- 
pal enactments of divers classes and kinds might be coU 
lected ; but even with respect to those provisions, it would 
be impossible, in a work of the nature of the present, to de^ 
scend to that particularity which is requisite for practical- 
purposes, since they vary with the classes of subjects to 
which they are ancillary; and these classes are also too 
numerous and too extensive to be here considered. We 
shall therefore only notice the ordinary materials used in 
constructing enactments, and the process of constructing 
them ; and witli respect to accessory provisions, out of the 
whole number, those which seem most constantly to occur^ 
and which are repeated with the least variation in Acts 
of the same session, as well as different sessions, will be 
incidentally noticed. 

The Common Law has rules of equitable extension and 
implication. The Statute Law has also provided, by a few 
enactments at different times, that certain words used in 
Acts of Parliament shall receive particular accessions of 



210 OF DRAWING A GENERAL ACT. [CHAP. XVII. 

meaning; and to these each long Act makes additions of its 
own. The force and uses of Expression^ Implication, 
Interpretation, and Reference will often require to be 
weighed and compared on questions as to the mode of 
drawing an Act, and will therefore be here briefly examined. 

The Common Law has rules for carrying out the designs of 
the legislature. Of these, several are well known, and their 
application may be foreseen ; some are so vaguely con- 
ceived, as to be of uncertain application ; others are so ill- 
adapted to the present state of things as to afTord a very 
small portion of the benefit they were originally devised to 
yield ; and some there are which are still applied, although 
they ought to be abolished. The draftsman should bear in 
mind those rules which are calculated to afford assistance, in 
order that he may know when to be silent, and those which 
are mischievous, in order that he may know when to avert 
their operation by express provision to the contrary. The 
principal of these rules, or at least some that appear to be 
so, will be noticed under the heads to which they are refer- 
able, with such indications as may tend to show their import, 
and their useful or pernicious character. By parliamentary 
enactments it is also declared, that certain provisions shall 
supervene upon certain other provisions being made. But 
from the circumstance of these enactments being scattered 
about the Statute Book, they are often overlooked, and the 
provisions which they were intended to dispense with, are 
made in ignorance of the existence of the enactments, 
and out of apprehension that if such provisions are not 
made, it may be supposed that they were meant to be ex- 
cluded. Legal incidents must therefore be considered. 

The observations in a former chapter (XI.) on the Formal 
parts of a Legal Document will here be continued and 
completed, and applied in regard to an Act of Legislation. 

And in conclusion, a ^ort digression on certain facili- 
TiESy which seem proper to be given in respect of legis- 
lative draftsmanship, may be permitted. 

§ 1. — Materials out of which the Law is formed. 

The chief materials of enactments are, 1. Legislative 
Provisions. 2. Judicial Decisions. 3. Statements and Ar- 
guments of Law-writers. 4. Reports and Resolutions of 
Committees, Debates of the Le^slature, &c: 

1. Legislative Provisions. — The legislative experience of 
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his own country and foreign countries affords hints to the 
legislator to deal with subjects the same or analogous to 
those formerly legislated on ; and the forms of sucli prior 
legislation anord precedents and suggestions to the drafts- 
man. 

In using as precedents statutory provisions which are 
known to have produced, in reference to other subjects, the 
effects now desired to be wrought, caution must be had not 
to impair their legal import. But improvements in style 
may often be made without danger, and no opportunity of 
the kind should be permitted to pass unimproved. Thus 
indirect propositions may be changed into direct ones. 

In engrafting foreign lawSi while the spirit is preserved, 
the style, terms and expressions will often require to un- 
dergo considerable alteration. The Assembly of the. Pro- 
vince of New York is said to have adopted the laws of the 
English Parliament in the words of the original Acts, with 
the omission, however, of their preambles. By this omis- 
sion, the sense was in many cases entirely altered. 

If the work be consolidation of several Acts passed at 
different times, the bringing of them together will not fail 
to disclose redundancies, obscurities, defects, inconsistencies, 
and the interweaving of impertinent circumstances. The 
collation will often too suggest the particulars proper to 
supply defects, to reconcile tne inconsistencies and to clear 
up tne obscurities. What is redundant should be retrenched, 
and what is irrelevant struck out. 

In proportion as the analysis of the draftsman is close and 
searching will be the number and value of the suggestions 
which will result. There is something too in the form or 
process of carrying it on^ As applied to one class and 
suggestive of forms for other classes of laws, the mode of 
exhibiting matter intended for consolidation, given in the 
last chapter, § 3, may be referred to. But mental peculia- 
rities render forms of this nature not generally applicable. 
Th^ object is to bring out all the features material and 
formal ; and if that be done, the way of doing it is com- 
paratively unimportant. 

2. Judicial JDecisions.^^lt becomes necessary to enun- 
ciate in laws the decisions of courts of justice, in order to 
counteract their effect, to render the statute law conform- 
able to them, to make a plain declaration of the law, and 
for other purposes. In every such case the draftsman must 



212 



OF DRAWING A GBNRRAL ACT. [CHAP. XVII. 



endeavour to extract the ratio decidendi, not confining or 
extending the terms of the proposition to be deduced for 
abrogation or confirmation, according to * the literal extent 
or peculiar circumstances of the case which called for deci- 
sion, but adapting those terms to meet the reason and prin- 
ciple of the decision, so as to make the proposition com- 
mensurate to the extent to which the case is legal authority. 
It has never been usual to mention decisions expressly, 
but it seems proper so far to interweave their language, 
or allude to their circumstances, as may show the intention 
of the legislature with respect to them. In deciding a case 
as to the liability of the county to repair a bridge built by 
the commissioners of a turnpike road. Lord EUenborough 
said, '' Suppose they were authorised to erect the bridge ; 
yet, no fund having been specially provided by the legisla- 
ture for the repair of it, the burden must necessarily fall 
where the common law has placed it,-— -on the riding. *I am 
aware of the extent of this opinion ; and if the trustees, 
under similar acts, throw the burden generally on the coun- 
ties, it may be necessary to make special legislative provi- 
sions in future." In the next session passed the Act 43 
Geo. 3, cap. 59, sec. 5, which enacts that no bridge here- 
after to be erected in any county, by or at the expense of any 
individual^ or private person or persons, body politic or 
coi|)orate, shall be deemed to be a county bridge, unless 
built to the satisfaction of the county surveyor ; and sec. 7 
contains an exception, *' Nothing therein contained shall 
extend to any bridges or roads which any person or persons, 
bodies politic or corporate, is, are, or shall be liable to 
maintain or repair, by reason of tenure or by prescription, 
or to alter or affect the right to repair such bridges or 
roads." This Act is always attributed to Lord EUenborough. 
Upon its construction, it was considered doubtful whemer 
the trustees of a turnpike-road were " individuals or private 
persons." They certainly were not corporate bodies, nor 
did they come under the exception. Resort was therefore 
had to a court of law on the very same question as was 
raised in the case, which was supposed to have procured 
the enactment. The court considered that, although the 
word " private" had crept in, in opposition perhaps to uodies 
corporate, all persons were included.* 

* The King v, the Inhabitants of Derbyshire, 3 Barn, and Adolph. Rep. 
147. 
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Where it is intended to ^et rid of the effect of decisions 
improperly interfering with an Act^ it seems best to make 
an express explanatory enactment^ and not to use indirect 
words, for that purpose. The stat. 1 W. 4, cap. 60, sec. 8, 
provided that where any person seised of land upon trust 
shall die^ and it shall not be known who is his heir, the 
Court of Chancery may appoint a person to convey, &c. 
A mortgagee in fee died intestate as to his real estate, and 
his heir was not known. The Master of the Rolls held that 
the Court had no authority to appoint a person to reconvey 
the estate to the party entitled to the equity of redemption, 
on his payment of t^e mortgage-money to the executor of the 
mortgagee.* And this decision was approved by Sir E. 
Sugden, the framer of the Act.f Nevertheless, the subse- 
quent Act, 4 & 5 W. 4, cap. 23, sec. 2, enacts that where 
any person seised of any land upon any trust, or by way of 
mortgage, dies without dn heir, the Court of Chancery may 
appoint a person to convey such land, in like manner as is 
provided by the Act 1 1 Geo. 4, and 1 W. 4, in case such 
trustee or mortgagee had left an heir, and it was not known 
who wias such heir. This false reference or quotation was 
deemed to be an interpretation that the first Act extended to 
mortgagees. J Soon afterwards the 1 & 2 Vic, cap. 69, de- 
clared that the Acts should extend to the case of mortgagee 
in fee not in possession, to whose executor mortgage money 
should have been paid, but whose real representative should 
be out of the jurisdiction ; or, if there were two joint tenant 
representatives, when it should not be known which was the 
survivor; or when it should not be known whether the 
representative were living or dead, or, if dead, who was his 
heir ; or when the mortgagee, or his representative, should 
have died without an heir ; or when the representative should 
refuse for twenty-eight d«iys to reconvey. The third section 
provided that the said Acts, or either of them, shall not be 
construed to extend to any case of any person dying seised 
of any land by way of mortgage, other than such as are 
hereinbefore expressly provided for. It was doubted 
whether this last Act had not repealed the former Acts as 
to all cases not within the express provisions of the last Act, 
although it was intended to extend their operation. But a 

* /n re Goddard, 1 Myl. & K. Rep. 25. 

t Prendergast v. Eyre, Lloyd & Qould Rep. Ch. Ireland temp. Sugden, 11. 

t Ex parte Whitton, 1 Keen Rep. 279. 
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liberal construction was given to it so as to preserve the full 
operation of the former Acts^ notwithstanding the provisions 
of the last.* 

The 54 Geo. 3, cap. 168 (Mr. Preston's Act), was passed 
to abrogate the decision of the Courts that the attestation 
** Sealed and delivered** to an instrument of appointment 
made in exercise of a power to appoint by a signed deed 
attested by witnesses, was insufficient. The preamble states 
that doubts were entertained whether powers required to be 
executed by deeds signed would be well executed, where, 
according to the then usual practice, the attestation only ex- 
pressed the facts of sealing and delivery only. This, how- 
ever, was not the doubt that was entertained. The real 
doubt was whether powers which required that instruments 
of appointment under them should be signed and attested by 
witnesses, would be well executed by an instrument with the 
attestation '' Sealed and delivered. This mistake is said 
to have arisen from the amendments made by the Lords on 
the progress of the bill through their house, f 

3. Statements and Arguments of- Law-writers. — ^The 
New York Revision derives its arrangement, and most of the 
titles of chapters and subdivisions, from Blackstone's Com- 
mentaries. The revisers also acknowledge that, in the pre- 
paration of the chapter on Real Property, they derived 
important aid from the work of the late Mr. Humphreys, 
though they differed from many of his views, and were by 
no means inclined to adopt the language in which he ex- 
pressed his proposed enactments.;]; 

4. Reports and Resolutions of Committees, and Debates 
of tlie Legislature. — These materials are commonly loose 
and incoherent, and leave much to conjecture. Their pro- 
bable meaning must be gained through the means of a 
liberal interpretation. In debates It is, however, often im- 
possible to reconcile the varying sentiments of the different 
parties, who yet all agree in desiring to have some measure 
of the kind projected. But the legislator is supposed to be 
at hand to correct mistakes and supply defects in the instruc- 
tions to the draftsman. 

Other materials of laws are the stipulations in treaties, 
whichx however, rarely occur. 

* inre Gaythorae, M. T. 1838, V. C. 
f 1 Sugden on Powen, p. 325, 6th «d. 
I New York R. S. vol 3, p. 587. 
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§ 2. — Sty le of constructing or drawing the Law. 

. 1 . Expression. — It was before observed that the character- 
istic of British legislation is particularity. The object of the 
-legislature is to specify all the cases intended to be embraced 
by the purposes of the law, in detail, and with as much ex- 
actness as words can convey them. Whether, in framing 
a general system of law, the advantages or disadvantages 
of this method preponderate, it is needless now to discuss ; 
since it is clearly the only method which is suited to isolate^, 
or particular laws, which are to form a portion of a body of 
law so written. 

The diffuse and precise style was not, however, the 
ancient style of legislation here ; and hence there are rules 
of the common law for the equitable interpretation or ex- 
tension of the terms used by the legislature. But they are 
of arbitrary and uncertain application, and are never fit to 
be relied on. A Remedial Statute, it is said, is to be con- 
strued liberally. Matters within the mischief shall be 
within the purview, though not within the letter. Thus, 
it was held that stat. 27 Geo. 3, cap. 28 (Revenue), sec. 5, 
which mentioned " glass squared" extended to rectangular 
figures ;* and the statute 19 Geo. 2, cap. 35 (Coal), sec. 11, 
which mentioned " cart," extended to wagon.y Again, mat- 
ters without the mischief shall be without the purview, 
though within the letter. Thus, the statute of Westminster 
2d, ^ving damages to defendants acquitted on appeals of 
deam, was held not to extend to one, who, by reason of in- 
formality in the proceedings, was never put in jeopardy of 

The existence and recognition of these rules is, however, 
a reason for making the provision stronger, in cases to which 
such rules are not recognized to extend. Thus, where a 
change is to be wrought, it is to be more plainly expressed 
than if things are to continue ; a new jurisdiction, a new 
tax, a new. mode of proceeding, must be carefully and 
positively defined. 

It is said in tlie books, that affirmative words do not take 

* Attorney-General v. Cast Plate Glass Company, 1 Anstr. Rep. 39. 
t Peto •. Hague, 1 Smith Rep. 417 ; contrast the Queen v. Roscoe, Q. B., 
May, 1838. 
X Co. Second Inst. 386. 
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away the common law,* nor a former statute, f nor a former 
custom, J nor a former exemption. § Hence it is proper by 
express words to take away all inconsistent laws, customs, 
privileges, and discharges; inasmuch as, contrary to the 
intention of the legislature, they may exempt persons or 
places from the operation of a law. 

With respect to the modes of expression, the reader is 
referred to what has preceded in former chapters. 

2. Implications of meaning. — The specification of per- 
sons ana places is not always necessary. The enactment in 
the 7 8c 8 Oeo. 4, cap. 28, sec. 14, as to \^ords in the singular 
number and masculine gender in Acts relating to offences, 
and the Act 1 Vic., cap. 39, as to " County,*' &c. in Scotch 
Acts, will be remembered. 

It is a common law rule, that words are taken beneficially 
for the King, and that the King is not bound, unless named ; 
also, that if the King be spoken of undefinedly in his politic 
capacity, his successors are included. Notwithstanding this 
rule, when the statute 1 & 2 Ph. & M., cap. 3 (Seditious 
Rumours), after a preamble slating the mischief of slandering 
the King and Queen, enacted, that any person who should 
slander, &c. our said Sovereign Lord and King, and our said 
most natural Sovereign Lady and Queen, should be set in 
the pillory; it was doubtful, whether the statute, and the 
words and sentences of the same, extended any further than 
to that King and Queen. By the 1 Eliz., cap. 6, after 
reciting this, it was enacted that the statute should be ex- 
pounded to extend to the Queen's Highness that then was, 
as fully and largely as though the Act had by express words 
extended to the heirs and successors of the late Queen. 
As to the extension of Acts mentioning the King to the 
Queen regnant, see in Chap. IX., and 1 Eliz., cap. I, sec. 
10. The authority of the Lord Keeper (9 Eliz., cap. 18), 
and of the Lords Commissioners of the Great Seal (1 W. & 
M., cap. 21), is all one with that of the Lord Chancellor. 

It is a general rule that personal representatives are bound 
without being named. . This it is sometimes convenient to 
extend, as where the Act 4 Geo. 4, cap. 94 (Distillery), 
sec. 126, enacts that the heir, executor, and administrator of a 

* 5 Co. Rep. 5, b. 

i 1 1 Co. Rep. 63, b. Cow p. Rep. 297. The King v. the Poor Law Com- 
miMioners, 6 Add. and Ellis, Rep. p. 1. 

{ 2 Mod. Rep. 41. } Duugl. Rep. 188. 
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deceased, and the assignee or trustee of a bankrupt or in- 
solvent, shall be entitled to all the benefits and shall be 
liable and subject to all regulations, penalties^ forfeitures, 
clauses, matters, and things in this Act contained. 

It is also a general rule, that an Act of Paliament binds 
all persons that are not expressly saved by it. An old 
authority makes an exception in favour of infants out of 
statutes inflicting corporal punishment,* which, however, 
seems obsolete. By the Distillery Act, sec. 127, "AU the 
regulations in this Act shall extend to any person under the 
age of twenty-one years, in whose name, or for whose use, 
any trade shall be carried on ; and such ^ person shall be 
liable to all duties, penalties, a^d forfeitures, as fully as if 
he were of full age." 

The Climax Kule, that general words after a specifi- 
cation of particulars shall not include superiors, sometimes 
requires correction. It was proper to declare by the 57 
Geo. 3, cap. 99, sec. 71, that the provisions in the Act 
relating to Bishops in their dioceses shall extend to Arch- 
bishops, in the dioceses of which they are Bishops, and in 
their peculiar jurisdiction. * 

3. Interpretation. — This expedient has been already fully 
explained (Chap. V.). Besides explaining words, provision 
for deputed, delegated, and substituted authorities, as in 
the case of the commissioners of admiralty, and the Lord 
High Admiral, 8 Geo. 4, cap. 65, delegations in the 
£xcise, &c. (see 28 Geo. 3, cap. 38, sec. 54), may properly 
be made in the interpretation clause. 

Many provisions, as that " parish" shall extend to town- 
ship, quarter, hamlet, parochial chapelry, constablewick, 
&c. ; that " county" shall extend to ridings in Yorkshire, and 
the parts of Lincolnshire, &c., should be made by the legis- 
lature once for all purposes. 

4, Incorporating by Reference accessory Provisions. — 
The practice of deriving, by reference to the measure 
contemplated by the draft supposed to be in hand, the 
incidents and details of a kindred enactment, is convenient 
on account of its brevity. It is, however, often obscure. 

The provisions of a principal Act frequently receive ac- 
cessions by subsequent Acts. It is insufficient in that case 

* Doctor snd Student. 



218 OF DRAWING A GENERAL ACT. [CHAP. XVII. 

for a new Bill, in which it is intended to adopt the provisions 
of the former subject, to declare that the provisions of the 
first Act shall extend to the new subject In order to in- 
clude all these provisions, the words '* expressly, or by way 
of reference contained in the former Act" may be used. 
But by this course provisions may be incorporated in the 
new Bill, which, if the view of the legislature had been 
expressly directed to them, would have been rejected. 

The clause for that purpose inay be to this effect : '' All 
the powers, provisions, exemptions, rules, remedies, regu- 
lations, penalties, forfeitures, articles, matters and things 
whatsoever, in the former Act expressly or by way of refer- 
ence contained, are hereby declared to extend to the subject 
matter of this Act, and shall be used, executed, applied, 
and put in force in respect thereof."* 

Where it is intended to communicate the incidents of 
the subject of one Act to the subject of another, it is fit to 
enumerate them, as fines, penalties, regulations, &c. with 
any exceptions : for to state generally, that the Act relating 
to the former subject shall extend to the latter, would be 
loose and improper ; as, by supposition, the subject of that 
Act is not to be extended to the other, and there may be 
provisions of a special nature in the Act, which the legis- 
lature would not intentionally have communicated to the 
new statute, f So loose a mode of expression may have the 
effect of incorporating therein such special provisions, or of . 
rendering it doubtful how far they were intended to apply ; 
and notwithstanding every care to confine this parasitical 
mode of enactment to what is intended to be communicated, 
errors may be expected to occur. 

§3. — Legal Incidents. 

1. Remedies, 8fc, — The prohibitions of the Act are b 
perfect nullity without penalties to enforce thein. The com- 
mon law supplies a remedy by action to every new law 
creating a ri^ht ; and to every statute creating an offence, 
the common law gives the sanction of an indictment. But 
that law is silent as to the minor practical details; and 

• 

* This clause would take away, by reference, the CertiwarL The King 
V. Fell, 1 Barn. & Adolph. Rep. 380. The King v, the Justices of the 
West Riding of Yorkshire, 1 Adolph. & EUis Rep. 563. 

f See the King v. Justices of Surrey, 2 Term R. 504. 
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these, for the most part^ it is also judged desirable to fix, 
and it occasions very few more words to appoint the remedy. 

The evidence commonly requires attention, on account 
of the strictness of the common law rules, which often ren* 
der the prohibitions, penalties, and remedies, however clearly 
imposed and well defined, inefficacious. 

The power of applying funds to defray legal costs should 
be expressly given. It may seem to be a general rule, that 
whenever a duty is imposed on a public body, and where 
costs necessarily and incidentally arise in questioning the 
propriety of their acts, the superintendent functionaries have 
. a right to defray the expenses out of the funds which they 
administer ;* but this rule admits of some doubt and excep- 
tion, so that it is unsafe to rely thereon. 

The procedure has been slightly aided by the legislature. 
By the 22 Geo. 2, cap. 46, sec. Sd^ in all cases wherein by 
any Act now in force, or hereafter to be made, an oath is or 
shall be allowed, authorized, directed, or required, the so- 
lemn affirmation or declaration of any of the people called 
Quakers, in the form prescribed by the A^t made in the 
eighth year of King Geo. 1, cap. 6, shall be allowed and 
taken instead of such oath, although no particular or ex- 
press provision be made for that purpose in such Act ; and 
by the 9 Geo. 4, cap. 32, a Quaker or Moravian required 
to give evidence, may, instead of an oath, take an affirma- 
tion or declaration, and by the 3 & 4 W. 4, cap. 49, a 
form is given. It is still usual, however, on prescribing an 
oath, to say that, if the party be one of the people called 
Quakers, his solemn affirmation shall be sufficient. 

The forms and proceedings under summary jurisdiction 
require especial care to render them clear and intelligible to 
the capacity of the parties who are to carry them out. 

An information may, by the stat. 3 Geo. 4, cap. 23, sec. 2, 

be received by one justice, who may issue his summons or 

warrant, in matters wherein the concurrence of two justices 

' is required to convict ; and by the same Act a general form 

of conviction is given. 

The stat. 6 & 7 W. 4, cap. 114, sec. 2, declares and 
enact? that, in all cases of summary conviction, persons ac- 
cused shall be admitted to make their full answer and de- 

* See the King v. Essex, 4 Term Rep. 591. The King v. the Inhabitants 
of Micklefield. Caldecot Rep. 507. 

y2 
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fence, and to have all witnesses examined or cross-examined 
by counsel or attorney. 

The Stat. 17 Geo. 2, cap. 5, sec. 32, inflicts for offences 
cognizable at petty sessions, by any law in being or to be made, 
where the time and manner of punishment is not expressly 
limited, imprisonment in the house of correction to hard 
labour, until the next general or quarter sessions, or until 
'discharged by two justices (the committing justice being 
one); and the sessions may discharge the offender, or 
continue him in custody for any time not exceeding three 
months. 

Costs may be awarded under the stat. 18 Geo. 3, cap. 
19, by justices by whom any charge shall be heard and 
determined, to be paid to the party injured. And for 
recovery of penalties, the 27 Geo. 2, cap. 20, sec. 1, enables 
justices to order goods distrained to be sold, and the penalty, 
costs, and levy-charges, to be paid thereout. The 1 8 Geo. 3, 
cap. 19, authorizes the levying costs by distress and sale. 
By the stat. 3 Geo. 4, cap. 23, sec. 3, when a defendant has 
appeared and pleaded, and the merits have been tried, no 
conviction shall be set aside for want of form, or through 
the mistake of any fact or circumstance, or any other matter, 
provided the material fact alleged were proved. 

The 5 Geo. 2, cap. 19, sec. 1, empowers the sessions^ on 
appeals against judgments or orders of justices, to rectify 
defects of form, and determine the merits. And the stat. 
13 Geo. 2, cap. 18, sec. 5, limits the procuring of writs of 
certiorari to six months after conviction. 

The provisions in the Mischief and Larceny Acts, 7 & 8 
Geo. 4, cap. 29 & 30, for sustaining warrants of commit- 
ment by the conviction ; and the provision in fhe Smuggling 
Act, 3 & 4 W. 4, cap. 53, sec. 90, authorizing the magis- 
trate to amend convictions, warrants of commitment, orders, 
&c., are new, and worthy of adoption. 

On the subject of prescribing Forms, the reader may 
consult Chap. XII. 

2. Sates, Accounts, 8fc. — A general rule may be col- 
lected from the decisions of the Courts, in the instances of 
Poor Rate, County Rate,* Municipal Rate, and Paving 
Rate,f &c., that public functionaries (except by following 

* The Kinflf v. the Justices of Flintshire, 5 Barn, and Aid. Rep. 761. 
f Curtis t). East Kent Water Works Company, 7 Barn, and Cres. Rep. 314. 
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the provisions of particular Acts of Parliament) have no 
right to anticipate the funds which they administer ; and so 
to make the expense of matters of their administration uhi- 
mately fall on different persons from those who are^ by law, 
liable at the time it was incurred. It is proper still, in order 
to avoid questions, to insert an express declaration that the 
rate shall be prospective.'*' But a provision should also be 
inserted for defraying the expenses before the body which is 
to make the rate can be formed. 

The assessment to rates of property taken for public 
undertakings requires general revision. 

Where accounts are to be allowed to be publicly inspected, 
it should be expressly mentioned, as in the Poor Rate Assess- 
ment, 17 Geo. 2, cap. 38, sec. 13; Reform Act, 2 W. 4, 
cap. 45, sec. 38, 44, w ; Municipal Corporation Act, 5 & 6 
W. 4, cap. 76, sec. 15. This provision is omitted in the 
County Rate Expenditure Act, 12 Geo. 2, cap.- 29. It will 
not be implied.! 

3. Conveyances, ^c, — In undertakings that will require 
great numbers of conveyances to be taken and registered, 
expedients to diminish their length are of moment. The 
common expedients are, to prescribe forms, and to impress 
the words of conveyance with the force of covenants for 
title, according to the estate of the conveying parties : see 
Stat. 1 & 2 Vic, cap. 20 (First Fruits) ; and Chap. XII. 
sec. 1. 

In some cases, the conveyance itself may be dis- 
pensed with. By the 5 Geo. 4, cap. 98, sec. 61, a 
simple mode of conveyance of all the bankrupt's real and 
personal estate was provided by the signature of the com- 
missioners of the memorandum of the choice of assignees. 
This was not contained in the amended Bankrupt Act, 6 
Geo. 4, cap. 16. The objections to the measure, it is said^ 
were — 1 . That the covenant for indemnity by the assignees 
to the commissioners would be lost. 2. That money retained 
by an assignee would not be a specialty debt ; and 3. That 
it would deprive solicitors of their fair emoluments, and 
consequently throw the practice into less reputable hands.;]: 

* Woods «. Reed, 15 Law Journ. Mag. Rep. 105, arising on the Municipal 
Corporation Act. 

\ The King v. the Trustees of the Northleach and Witney Roads, 5 Barn, 
and Adol. Rep. 978. 

I Eden on Bankrupt Law, p. 214. 
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As the two first objections might have been removed by an 
addition of ten words in the Act, the whole weight of the 
three must centre in the last. The Act 1 & 2 W. 4, cap. 
56, for establishing a Court in Bankruptcy, took away 
the bargain and sale, by vesting all the real estate^ except 
copyholQ) in the assignees, by virtue of their office. 

The powers for the acquisition of land will be considered 
in the next chapter. 

§ 4. — The Enacting Formula, 

The form of enactment in British Statutes is, '* Be it 
enacted by the King's most excellent Majesty, by and with 
the advice and consent of the Lords spiritual and temporal 
and Coihmons, in this present Parliament assembled, and 
by the authority of the same." This form is singular;* 
but sacred from the draftsman's alteration. It admits the 
varieties hereafter mentioned. 

If the draft be of an Act of Supply, which proceeds from 
the subject to the sovereign, it will commence with a respect- 
fiil compellation and a petition from the Commons for the 
Act. ** Most gracious Sovereign,— we your Majesty's most 
dutiful and loyal subjects the Commons of the United 
Kingdom in Parliament assembled, have freely and volun- 
tarily resolved to give and grant imto your Majesty the 
duties hereinafter mentioned for raising the necessary sup- 
plies to defray your Majesty^s public expenditure ; and do 
therefore most humbly beseech your Majesty that it may 
be enacted, and be it enacted," &c. 

If it be of an Act of Grace which proceeds from the King 
to his subjects, and which will come to the Parliament en- 
grossed on parchment, and signed by the King, it will com- 

* The author of Hermes observes, that <' as the highest and most excel- 
lent use. of the requisitWe [the imperative] mood is legislative command/ 
we may style it for that reason, the mood of legislation. ' Jd Divos adeunip 
catt€^ said Gicero» in the character of a Roman law-giver. ' He it there- 
fore enacted,' says the British legislature ; apd. in the same mgod speak the 
legislatures of every other country." Harris's remark was just, as regards 
the law of the Twelve Tables) and some other primitive laws ; but in later 
ages of Rome, acts of lenslation were often modestly expressed bjr '< Ft' 
detur,** As regards the British legislature, it was an egregious: mistake; 
the phrase, ^ Be it enacted/' is^as tu the things commanded in the law, a form 
of snp^rogatioQ, almost peculiar to British legislation. lit signifies, let' it 
be put into the form of an Act or proceeding of Parliament, that is, into a 
written law, that, &c. ; and then follow the commands which, when- prescrib- 
ing conduct, are expressed by </ shall," &c., as before mentioned. (Chap- 
ter IX.) 
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nience thus ; — '' George R. The King's most excellent 
Majesty having already shown his royal inclination to mercy, 
(&c.) hath resolved to grant his general and free pardon, 
(&c.) and is pleased that it may be enacted^ and be it 
enacted/* &c. 

This is taken from the 20 Geo. 2, cap. 52, the most recent 
instance^ it is believed, of an Act for the King's most gra- 
cious^ general, and free pardon. 

In a Colonial Law, the. form is similar to that used at 
home. Thus for an Ordinance in Canada: *' Whereas, &c. 
Be it therefore ordained and enacted by his Excellency the 
Governor of the Province of Lower Canada, by and with the 
advice and consent of the Special Council for the affairs of 
the said province, constituted and assembled by virtue of and 
under the authority of an Act of Parliament of the United 
Kingdom of Great Britain and Ireland, passed in the year, 
&c., and it is hereby ordained and enacted by the authority 
of the same." This is correct, though verbose. For the Isle 
of St. Vincents, it would be : " We, your Majesty's most 
dutiful and loyal subjects the Lieutenant-Governor, Coun- 
cil and Assembly of the Island of St. Vincents and its de- 
pendencies, humbly pray your niost excellent Majesty that 
it may be enacted, &c. Be it, and it is hereby enacted by 
the authority aforesaid." In this form the last four words 
are' inserted ungrammatically. In the military government 
of Malta : " Whereas, &c. Now his Excellency the Go- 
vernor, with the advice and consent of the Council of Govern- 
ment, hereby enacts as follows : From the day of the pro- 
mulgation of the present ordinance^ the provisions in the 
second and following chapters thereof shall have in these 
islands the force of laws." 

At the beginning of each section after the firsts the en- 
acting form will be repeated in the abbreviated form, *' And 
be it enacted."* 

* Of these formB it may be gpranted that they have been settled by 
long usage and cannot be much improved. The repetition of the enactitig 
form in the sections of the same Act is, however, needless, and it haS often 
been proposed to abolish it. Bills have been printed at difi&rent times by 
parliament, in which it was phrased, ^< Be it enacted, &c. as foUowSi'* then 
beginning each section with << That, &c. ;" and when a recital was intror 
duced recurring to the old expression <' Be it enacted.*' This appears to be 
inelegant. 

In re-arranging the Wills Bill, and Imprisonment for Debts Bill, session 
1836-37, a form was used which I here annex :— >■" Be it enacted, by the 
King's most excellent Majesty, by and with the advice and consent of the 
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§ 5. — Suapennon, Repeal, and Revival of Act*- 

Stupenficn. — Acts may be suspended. Thus by an Act 
of 42 Edw. 3, Englishmen were prohibited from passing 
into Grascony to buy wines; but ihis, by an Act of the next 
year, was to abide in suspense till a man might see what 
profit or damage the present grant should do in the realm. 
And so by the 27 Hen. 8, cap. 9 (Flesh Retail)^ a previous 
Act of the 24th year of the same leign was suspended for 
four years ; and a new conmienoement and period of dura- 
tion fixed for another Act of the 25th year of that King. 

Repeal. — ^The repeal may be conditional .and future. 
11 & 12 W. 3, cap. 11, repeals the Foreign Lace Ex- 
clusion Act at the end of three months after the taking off 
the prohibition of the English woollen manufactures in 
Flanders. 

In the repeal of any Act, or the abrogation of any rule of 
law, there must be some exceptions made in favour of 
contracts and transactions arising out of it, and undeter- 
mined, when the repeal takes effect It should be provided 
that the repeal of any statutory provision shall not affect — 

1 . Any act done, or right accrued or established, or any 
suit, or prosecution or proceeding had or conmienced in 
any civil case, previously to the time when such repeal shall 
take effect. 

2. Any offence committed, or penalty or forfeiture in- 
curred, or any suit; prosecution, or proceeding for an offence, 
or for the recovery of any penalty or forfeiture pending at 
the time when such repeal shall take effect. 

3. Any appointment made, or office held, by virtue of 
any such statutory provision. 

Lords ' Spiritqal and Temporal and Commons in this present parliament 
assembled, and by the authority of the same, that the provisions contained 
[in the three following chapters] in reference to the several subjects and 
matters therein mentioned, shall be LAW." In the Imp^soument for 
Debts Bill, there was a general preamble preceding, and the enacting form 
was varied thus, ** Be it therefore enacted." 

We may just notice the alterations made by the . Americans in the 
Kuglish forms. United States : — *' Be it enacted by the Senate and House of 
Representatives of the United States of America in Congress assembled, 
that," &c. 

New York: — '*The people of the State of New York represented in 
Senate and assembly, do enact as follows: — Sec. 1, The agent, &c.'* And 
so to the end of the law. This form passes by the preamble, and although 
it might have been interwoven thus,; — whereas, &c., now the people, &c», no 
attempt to do so appears to have been made. 
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4. Any deed^ contract^ security, act, matter, or transac- 
tion, executed, made, or done, by virtue of any such sta- 
tutory provision. . 

But every such act, right, and civil suit, prosecution, 
or proceeding ; and every such offence, penalty, forfeiture, 
and penal suit, prosecution, or proceeding ; and every such 
appointment or office; and every such deed, &c. shall 
remain, &c., as if such statutory provision had not been 
repealed, and in all other respects subject to the law in 
force for the time being after such repeal. 

In some cases of involved legislation, it may be proper 
to provide, ^* where any Act, not repealed, shall refer to 
and adopt any incidental provision in a statute, which sta- 
tute is afterward». generally repealed, such incidental pro- 
vision shall nevertheless continue in force, for the uses and 
purposes of such unrepealed Act. But if such incidental 
provision should be expressly repealed, it shall be deemed 
to be repealed in respect of the unrepealed Act so adopting 
such provision from the time when the repeal shall take 
eftect." 

In some cases the converse of this last rule may be pro- 
per,* But both must be used with caution. 

The rule that statutes are revived by the repeal of the 
Act which repealed them operates unexpectedly, and there- 
fore unjustly, as in the case of the charges on ecclesiastical 
benefices,! and commonly has to be counteracted by a pro- 
vision of an opposite nature : '* That all statutory provisions 
which were repealed by a provision, which is itself after- 
wards repealed, shall nevertheless continue repealed, un- 
less they have been revived by other statutory provisions 
remaining unrepealed." And to this may be added a pro- 
vision altered from one in the Repealing Act for the New 
York Revised Statutes : " The repeal of a statutory pro- 
vision previously repealed shall not be construed as a de- 
claration or implication that such statutory provision has 
been in force at any time subsequent to its first repeal.'* 

* A statute for regulating the trade of the Isle of Man, prohibited all 
good)} prohibited in the United Kingdom. It was doubted whether this 
varied from time to time with the prohibitions in the United Kingdom, so 
that the repeal of the prohibition of any particular goods as to the United 
Kingdom would be a repeal of the prohibition as to the Isle of Man. It 
was held that it was such repeal, although tjie Isle was not named in the 
repealing Act. — Burrow v. QttiVA, 2 Knapp's Rep. 79. 

f Shaw t7, Pritchard, 10 Barn, and Cress. Rep. 241. 
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When it is supposed that there are statutes which may 
clash with the provisions cf a new law, but which statutes 
cannot be ascertained and enumerated^ it may be necessary 
to repeal them generally ; since, however absolute the terms 
of the new law may be, exceptions may be implied in favour 
of the former laws, from Uieir not bein^ noticed and re- 
pealed. In such case the form used is, " AH Acts of Parlia- 
ment and customs inconsistent with the provisions of this 
Act shall be and are hereby repealed." This ancient form 
of repeal is found in the statute De Tallagio rum conee- 
dendo, 34 Edw. 3. Sir £. Coke attributes prudence to 
the ancient sages for adopting it ; but its use can only be 
justified by necessity. It may have the eiFect of repealing 
laws which, if the intention of the legislature had been 
drawn to them, would have been preserved ; and it is defi- 
cient in the certainty of eSecting its object^ and in the in- 
formation of what it intends to enTect. 

When a part of an Act is repealed, the declaration that 
other parts shall remain in force, though frequently inserted, 
seems to be quite useless. Quite useless, also, seems to be 
the provision that an Act may be repealed or altered by 
any Act to be passed in the same session of Parliament.* 

KevivaL— It is seldom proper to rely on the rule just men- 
tioned that a counter repeal revives the original Act,— never, 
at least, when it cannot be pronounced with certainty that the 
original Act may not be deemed to be virtually or im- 
pliedly repealed by some other statute. The ecclesiastical 
courts seem to owe their continuance in their present, ano- 
malous form in this country to an oversight in the non- 
revival of an Act, and to a doubtful implication of its repeal. 
By an Act 1 Edw. 6, cap. 2, they were put under the 
royal authority,— the constitutional footing of all tribunals. 
But this Act was repealed by an Act of 1 Mary, stat. 2, 
cap. 2, and that again was repealed by the stat. I Jac. I, 
cap. 25, but the stat. of Edw. 6 was not revived. In the 
reign of Charles I. they fully resumed their, spiritual preten- 
sions; and still retain the same ground. 

It is a maxim of law that statutes are not abrogated by 
desuetude. Confirmations of statutes are, however, the most 
frequent of all the early legislative provisions. In the time 
of Philip and Mary it was considered desirable, for the 

* Seethe King v. the. Jaitices of Middlesex, 2 Barn. & Adolph. Rep. 818. 
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eschewinff and avoiding of heresies^ to strengthen the power 
of the ordinary by the civil arm. To avoid passing a harsh 
law of new institution for that purpose, the expedient of 
awakening three violent Acts, passed against the Lollards, 
5 R. 2, Stat. 2, cap. 5, 2 H. 4, cap. 15, and 2 H. 5, cap. 7, 
which had slumbered for ages, and been forgotten, was hit 
upon, and those Acts appear to be annexed at large to the 
statute 1 & 2 Philip and Mary, cap. .6. 

§ Q.'^Terriiorial Operation. 

The rule is, that statutes, in which there is no limitation 
of the territory over which they are to operate, shall extend 
to the United Kingdom. The limitation of extent is. com- 
monly declared by a clause at the foot, and sometimes in the 
title, as 4 & 5 W. 4, cap. 76 (Poor). The stat. of 20 Geo. 2, 
cap. 42, before alluded t<t, making all existing and future 
statutes which name England, extend to Wales and Ber- 
wick, clearly ought to tender it unnecessary to mention the 
principality ana the above town. But so far as Wales is 
concerned, this is seldom regarded, and statutes are so gene- 
rally declared to extend to England and Wales, that when 
an Act, as the 59 Geo. 3, cap. l2, is to extend "to England 
only ;" it becomes doubtful whether it was meant to include 
Wales or not. Hence, it is better to mention Wales. 

§ 7. — Commencement and Duration of the Act. 

In the framing of temporary laws nothing peculiar is 
required except the declaration in the title, and. at the foot, 
of the time of their duration. The order requiring the du« 
ration to be mentioned in the Act was not well considered ; 
it makes no provision for the case when parts of the Act 
commence at different times. 

Temporary Acts often abound with crudities and imper- 
fections, because the draftsman and legislature do not think 
it worth while to devote to them much attention. The cir- 
ciunstance, however, that a measure is to be of short dura- 
tion, cannot be a valid excuse for dismissing the considera- 
tion of its provisions hastily, or dmwing them slovenly. If 
it influence at all, its influence should be to draw the law 
still more accurately, in order that the experiment may have 
the fairest possible trial. Many temporary laws are peri- 
odically renewed : their continual existence being necessary 
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or useful. They are known to have errors ; but these errors 
are not corrected^ because, although the legislature can 
agree upon a simple renewal of the old law^ yet any altera- 
.tion in it would give rise to questions and debates, which 
might endanger tne measure of renewal itself. 

§ 8.— TY^fo and Preamble. 

In framing the title^ the draftsman will study to give 
it the qualities proper for a name, and with this view 
to render it — 1. Concise. 2. Apt and correct. 3. Simple. 
With reference to conciseness, it is scarcely necessary to 
guard the draftsman against the prolixity so usual in the 
Acts of the reigns of George 2 & 3, as 10 Geo. 2, cap. 32 ; 
17 Geo. 2, cap. 40 ; 24 Geo. 2, cap. 57 ; 43 Geo. 3, cap. 29 ; 
the last of which has a title OQCupying nearly an octavo 
page. Of this Aqt the purview is to continue several other 
Acts, and the length of the title is occasioned by the state* 
ment after each Act of the additional duration given to it. 
The body of the Act contains no more information than 
the title, and is not much longer. Modern Acts are not, 
for the most part, excessive in this particular. Some titles, 
as " the Act for Marriages," are expressed with a studied 
brevity, bordering on obscurity, which, on the other hand, 
the draftsman should avoid. 

The rule that a title should be apt and correct is most 
extensively violated. Many titles are couched in ambigu- 
ous words, which have the effect, in some cases designedly, 
of misleading. Thus that of the Act 49 Geo. 3, cap. iv., 
" for improving the town of Gainsborough, and for laying a 
Duty on Coals brought to the said Town to be sold." liie 
Act lays a duty on lime also. Some are ridiculous, as 19 
Hen. 7> cap. 6, " Pewterers Walking." Some are incom- 
plete, as the Act 20 Geo. 2, cap. 42 (Window Tax). 

The 5 Eliz. cap. 5, is entitled '' An Act, touching po- 
litic constitutions for the maintenance of the Navy." It is 
an Act to enforce the consumption of fish on Fast Days. 

The simplicity of a title is regarded, when nothing more 
than a name is had in view. Many Acts have titles more 
or less argumentative and discursive. That of the Act 10 
W. 3, cap. 50 (Private), is " An Act to enable the ship 
Hope (of great length, and very serviceable for bringing 
masts into this kingdom) to trade as an English-built ship." 
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« 

These are objectionable ; but a short commendatory title 
may properly supersede the necessity of a preamble. Thus 
the title of the Fine and Recoveries Act, 3 & 4 W. 4, cap. 
74, " for the Abolition of Fines and Recoveries, and for. 
the substitution of more simple modes of assurance/' carries 
reason and recommendation in it, and the Act appropriately 
commences with the enacting clause. 

It is also usual to affix above the title of the bill . an 
abbreviation of the title itself. By this abbreviated title it is 
known and denominated in its progress through Parlia- 
ment ; but the short title is dropped when the bill passes ' 
into a law. It is, however, convenient to have a short name 
for an Act as well as a bill : to preserve, therefore, to the Act 
the name which has been found apt and become annexed to 
the bill, it might be printed . at the top of the margin of 
each page, in the collection of Public General Acts. 

In some respects the short titles might be framed more 
grammatically. 

Preamble. — The preamble has been explained in the 
chapter (XI.) on Formal Parts of Legal Documents. To 
the general remarks there made may be added the opinion 
of Seneca : '* Nihil videtur mihi frigidius, nihil ineptius, 
quam lex cum prclogoy (Epist. 94.) And the direction of 
Bacon (Aphor. 69) : " Quantum fieri potest prologi ei?*- 
tentur ; et lex incipiat ajussione.** 

§ 9. — Recital, Quotation^ and Citation in the Act of other 

matters. 

The citation, &c. of Acts, or parts of Acts, is required for 
the purpose of repeal, continuance^ revival, &c. It may be 
done in a variety of ways — 1st. By simply naming the year 
and title of the Act. 2nd. By reciting it at length, turning 
the present tense into the past, &c. 3rd. By stating the 
effect or substance of the Act. 4th. By quoting it verbatim^ 
or by the initial and final words. 5th. By citing the figures, 
numbers, or denominations of the Act, chapter, or sedtion. 

The first method is the most usual. ''An Act passed in 
the sixth year of the reign of King Geo. III. intitled, &c." 
This is* quite sufiicient when the Act is considered as a 
whole, as, for instance, when it is to be entirely repealed. 
It seems to be unnecessary to prefix the title of worship, 
'* His Majesty," to the King's name, and it is not always 
proper. The Fines and Recoveries Abolition Act, 3 & 4 
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W. 4, cap. 74, sec. 40, cites a statute as ''passed in the 
reign of His Majesty King Henry VH. ;'* although that 
Prince was not addressed as ''His Majesty." The next 
secticm cites an Act once as " of the reign of His Majesty 
King Henry VHI.;'* and soon afterwards as '*the said 
Act of Henry VHI." omitting the word " King/' and thus 
descending to a familiar and uncourteous phrasedogy. 

On referring, in the same place, to two Acts of &e same 
King's reign, it is conveniently brief to describe the latter 
as " of the year of the same reign.** And the slight impro- 
priety of this may be excused. 

In reciting the Act 21 Hen. 8, cap. 13, the statute 43 
Geo. 3. cap. 84, adopts the title (pund in the printed col- 
lections — " Spiritual persons abridged from having pluralities 
of livings, and from taking of ferms'* — and repeals die part of 
the recited Act which imposes a penalty on non-residence. 
But doubts being entertained whether the title attached to 
the Act of Hen. 8 was correct, a supplementary Act was 
passed in the same session as the repealing Act, cap. 109, 
enacting that the Act of 21 Hen. 8, whereby it is enacted 
that, &c., setting forth the enactment to be repealed, shall be 
taken to be the Act of 21 Hen. 8, so recited. This shows the 
use of the second mode of reference, which is the most 
formal and accurate, but the most verbose and tedious.* 

The third way of reference is an attempt to combine the 
accuracy of the second with the brevity of the first mode, 
thus : " so much of a statute made at Westminster the thir- 
teenth year of the reign of King Edw. I. as relates to the 
usurpation or disturbance of the presentation to chufches, 
chapels, prebends, and vicarages." " Whereas by virtue of 
an Act,'* &c. To recite thus requires more skill than the 
former modes, and mistakes from unskilfulness are not un- 
frequent. 

Of the fourth mode, these examples may be given. By 14 
Eliz. cap. 11, sec. 14, it is enactai, that " these words [so 
soon as it or any part thereof shall come to any possession 
or use above forbidden, or] contained in the stat. 13 Eliz. 
cap. 20, shall be omitted out of the said Act." And by the 

* A statute entitled ** An Act to indemnify certain persons upon terms 
in this Act mentioned, and for relief of oflBicen, &c'* is continued by a sub- . 
sequent statute made for that purpose; although in reciting its title it is 
said,*' upon the terms therein mentioned, and for the relief of officers, &c." 
The King v. Longmead, 2 Leach Crown Ga. 800. 
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3 Jac. 1, cap. 4, sec. 30^ the two branches contained in the Act 
35 Eliz. cap. 1, the first beginning thus : [And for that 
every person having a house or family, is in duty bounden 
to have especial regard of the good government and order- 
ing of the same], and so forth to the next clause, beginning 
thus: [Provided nevertheless, that this Act shall not in 
any wise extend to punish or impeach any persons for re- 
lieving, 8cc., ending with these words, any thing iii this Act 
contained to the contrary, notwithstanding] shall be repealed. 
This is worthy of imitation. 

The Great Charter of the liberties of England oC 9 Hen. 
III. is set forth by way of Inspeximus in hcec verba, in 
the confirmation of 25 Edw. I. In the Union Act, 5 Ann, 
cap. 8, sec. 7 & 12, it is recited or stated that ''an Act 
passed, &c. entitled, &c. the tenor whereof follows. Whereas, 
&c." The Act of Union of Great Britain and Ireland, 40 • 
Geo. 3, cap.- 67j sets forth at full length in the beginning 
the articles agreed* on by the parliament of the two king- 
doms, and enacts, that they shall be the articles of the Union. 

In some of the earlier statutes we find references to 
former Acts by the number of the chapter, but this practice 
is not now in use. Thus, the statute 2 & 3 Edw. 6, cap. 
13, refers to the statute 13 Edw. I, stat. 1, cap. 5, as " the 
statute of Westminster, the fifth chapter ;" so to the statute 
'* Anno primi Edwardi tertii, the tenth chapter.*' This 
mode of citation is the most convenient, but the most liable 
to clerical and other errors. The references in the Revised 
Statutes of New York are thus made, and several of them 
are mistaken. 

There can be no reason given why the reference to the 
number of the chapter and section should not be superadded 
to a more correct method of citation ; but practically the 
advantage is attained by inserting these particulars in the 
margin. 

Some of the ancient statutes, as '' Magna Charta," are 
known by peculiar denominations, and may properly be so 
cited. As an instance of the reference to a clause by an 
acquired name may be mentioned the 1 1 Geo. 3^ cap. 22, 
which, sec. 23^ refers to a section in the Westminster Paving 
Act, 5 Geo. 3, empowering the inhabitants of liberties, by 
proper consent, to put their pavements und^r the Commis- 
sioners named in the Act, as '' the clause commonly called 
the Optional Clause.**' 
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With respect to matter of any other description than 
former Acts, it is usual either to recite it in the preamble, 
or to insert it in a schedule, or in the part of the Act where 
it is first necessary to refer to it. Inserted in the body of 
the Act are the questions and answers of the judges in stat. 
21 Rd. 2, cap. 2; the Letters Patent to the College of 
Physicians, in the Act 14 & 15 Hen. 8, cap. 5 ; the decree 
in the Star Chamber, in the Act touching artificers stran- 
gers, 21 Hen. 8, cap. 16; the order concerning suitors' 
money in the Court of Chancery in the Act 12 Geo. 1, 
cap. o2 ; the Slave and other treaties in modem Acts. 

§ 10. — Notation. 

The notation of an Act by the number of the chapter, 
and the year of the sovereign's reign, is well known. When 
the session of parliament runs into two years of the reign, 
the common reference is to couple them thus, 2 & 3 W. 4 ; 
but the proper legal way is to say, the Act was passed in 
the session held in the second and third years of the reign of 
King William the Fourth. An indictment charging the 
defendant with an offence against an Act passed in 2 & 3 
W. 4, was held bad, and judgment on it was arrested.* 
Such strictness, however, only prevails in pleading. 

It may be here observed, that an alteration in the esta- 
blished way of notation has been suggested, so as to substitute 
the year of our Lord (according to the old Scotch mode) 
for the year of the sovereign's reign. For this alteration 
there appears to be no sufficient reason. The present way 
is more distinctive, and more easily to be remembered than, 
and is nearly as short as, the one proposed. Thus, " the 
Lower Canada Temporary Government Act, 1 & 2 Vic." 
is as short as the Lower Canada Temporary Government 
Act, sess. 1837-38.* And the common notation, 1 & 2 
Vic.^ cap. 9, is correct and definite, and at the same time is 
more concise than any that can be substituted. 

§ 11. — Remarks suggestive of certain facilities for legis- 
lative Draftsmanship. 

It is a laborious task to collect, for the purpose of inform- 
ation, the enactments scattered through the Statute Book, 
applicable to a given subject. To search the repertories of 

* The King v. ByerS) 3 Nev. and Man. Rep. 475. 



§11.] SUGGESTED FACILITIES. 233 

the common law, with the same view, is a task still more 
laborious. When too the line of inquiry is new, the diffi- 
culty is increased by the ^vant of indexes to guide the 
inquirer. And it too frequently happens that a search dili- 
gently pursued fails of its object. Instead of bringing out 
clear and consistent rules, what maybe collected often is too 
uncertain and contradictory to be depended on, or there may 
be found an utter want of valuable information on the sub- 
ject. The Collection of the rules and directions relative to 
style, expression of laws, &c., dispersed throughout the 
statutes, the Text Books and Reports, would be a task of 
great difficulty. A compilation of the kitid, if it could be 
made tolerably perfect, would certainly be useful ; for if the 
state of the law on the subject were commonly known, the 
draftsman might, to a considerable extent, without danger of 
misconstruction and obscurity, avail himself of the facilities 
and aid which the rules, &c. were intended to afford. But 
such is the dispersedness of these rules and directions, that 
it seems a compilation of the kind could not be made with 
a reasonable degree of completeness, without such an ex- 
penditure of time and labour as (considering the strong 
probability of some change supervening to render the result 
valueless) an inquirer would not be justified in bestowing. 
It is remarkable that there are only two or three instances 
of Acts wholly applicable^to the subject, and which announce 
their application thereto in their titles. 

It may be observed that if the useful provisions of the sta- 
tute law on this subject were consolidated, the rules of 
the common law digested in plain terms, the particulars on 
which both are defective supplied, and their contradictions 
and inconsistencies removed, the draftsman would be ftir- 
nished with a valuable directory. It may also be added, 
that the labour of making and understanding laws would 
be greatly diminished if the substitutions, interpretations, 
&c., now so commonly made, were directed to be implied 
in all cases where the contrary is not expressed. 

The draftsman has not only to bear in remembrance the 
enactments and rules, directory of style, &c., whatever and 
wherever they may be ; but to bring together for insertion, 
reference, or guidance, the common law rules and statutory 
provisions applicable to all laws of the class ; a task which 
is of still greater difficulty, and one he never can satisfac- 
torily perform. What has been here collected and exhi- 
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bited amounts only to the indication of a few points in an 
extensive subject. From what has been said respecting it, 
it may be seen that these rules and provisions abound with 
uncertainty ; and it may safely be advanced that it is not in 
the power of any writer to reconcile their inconsistencies. 
Their defects are great also^ and these it is clearly for the 
legislature to supply. This digest would be a work of still 
greater difficulty than the directory; but those who are 
interested in the forms of legislation, and have power and 
inclination to improve them, may rest assured that these 
works are the very least that ought to be done for that ob^ 
ject ; and that until they are accomplished, an Act of Par- 
liament, however happy its general frame and conception, 
however skilful its drawer, and however wise and prudent 
its makers may be, cannot be any other than a tedious, ob- 
scure, verbose, and complicated document. 
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That portion of the law of this country which is called the 
Common Law made no provision for the execution or con- 
duct of new public imdertakings. It is a species of law 
susceptible of extension over subjects kindred to its own ; 
but not admitting grafts of new plans of management re* 
quiring combinations and machinery, which its simple rules 
never contemplated and could not embrace. Accordingly, 
for the enterprise and conduct of any new public under- 
taking, recourse was had to the legislature ;* and from time to 

* The Tannouth Herring Fair was regulated by Statute 31 Edw. 3, stat. 
2, cap. 2. Tito statute Hen. 5, cap. 11, and the 8 Hen. 6, cap. 28, concern the 
repairs of the roads and bridges from Abingdon to Dorchester. The 9 Hen. 
6, cap. 9, ordains that the Chancellor of England shall assign sufficient 
commissionera, who should have power, by authority of Parliament, to re- 
move obstructions in the river Lea, and in case any credits be made for the 
work, the commissioners are authorised to gather of every ship and boat 4<<., 
for the repayment of such credits. 

The 14 & 15 Hen. 8, cap. 6, authorises George Guildford to divert a 
highway in Kent, and then gives a general power for any other person within 
the Weald of Kent to lav out uew ways, with the consent of two justices of 
the peace, and twelve discreet men of the hundred (certifying into the 
Chancery), and to take and occupy the old one. The 

z2 
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time, as occasion required, a separate law was obtained, 
creating a separate agency, with a separate code of regula- 
tions. At first these laws were ranked amongst the General 
Statutes of the realm. A method of legislation somewhat 
different has since been adopted; and, as before observed, 
thev are now put into a class by themselves. 

l^e undertakings above alluded to are denominated as 
follows, in the Parliamentary Orders : — 1. Turnpike Roads; 
2. Cuts, Canals, Reservoirs, Aqueducts, and River Navi-^ 
gation ; 3. Railways ; 4. Tunnels and Archways ; 5. Ferries, 
or Docks; 6. Piers, Ports, or Harbours; 7. Bridges; 8. 
County Rates, Gaols, or Houses of Correction ; 9. Churches, 
Chapels, or Burying Groimds ; 10. Town Improvements, 
as lighting, seweraore, paving, watching, &c. ; 11. Town 
Halls, or Market Places; 12. Workhouses and Main- 
tenance of the Poor; 13. Small Debts Recovery Courts. 

The method of legislation on these subjects is a matter 
at present in so unsettled a state as to preclude us from fol- 
lowing, with success, the plan adopted, and hitherto acted on, 
of confining our attention to the literary features of the 
documents discussed. The present method is sure of being 
altered ; but nothing has been fixed or determined on, or 
can even with probability be conjectured, as to the nature or 
extent of the alterations therein, which will take place. It 
would be vain to base our observations upon a method 
about to be abolished, and still more vain to address them 
to any one of the varying and discordant plans proposed to 
supersede it. In this uncertainty it seems best to direct our 
attention to those provisions, which, from their nature. Local 
Acts must, or ought to contain ; next to review the progress 
and present state of legislation on the subject of each class of 
undertakings ; and then to advert to the formal character- 
istics of Local Acts. We shall then be prepared to estimate 
the extent of the evils and defects of the present mode, and 

The 17 cap. of the 32 Hen. 8, is for the paving of Aldgate, Hif^h Holborn, 
Chancery Lane, Grays-Inu Lane, Sh<»e Lane, and Fetter Lane. An Act 
34 Sl 35 Hen. 8 ib for the partition of Honnslow Heath. 

The. Act 23 & 21 Car. 2, cap. 22, estabhshed a Northern Border PoKce of 
42 men, for the safeguard of the parts adjacent to Scotland from the ravages 
of the Moss Troopers. The men were appointed by the county justices at 
their general sessions. And the justices had power to levy the necessary 
funds and to appoint a treasurer. This police was continued for about 1 00 
year's. 
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the value of the remedies proposed for their removal ; and 
to consider the best technical means of engrafting excep- 
tional provisions of this nature upon the general law. 

§ 1. — Commtm Pt'ovisions usually inserted in Local Acts. 

As before observed^ the Acts, by virtue of which any of 
these improvements are effected,- are quite unconnected with 
each other, and have very few common ties to the general 
law ; yet the similarity of the objects of these Acts, and the 
adoption of former Acts, as precedents for subsequent ones, 
have spread some provisions over the whole, and have also 
thrown these documents into classes, marked by certain 
governing distinctions. These respect the duration of the 
function, whether temporary or permanent ; the nature of 
the agency by whom the improvement is to be effected, 
whether trust or proprietary ; the privileges conferred over 
the land and property of others, whether invasive or con* 
ventionary ; the mode of raising (he capital and funds, 
whether by imposition or subscription, &c. Many of these 
distinctions are so customarily observed in projects of the 
same nature, that they are supposed to belong essentially 
to all such projects : this, however, is not the case* There 
are also certain features peculiar to each class, in many 
of the provisions, which in their nature are common to that 
class and others, but these varieties arise from accident. 
The provisions ought to be alike. 

1. Usucd Privileges ; Officers; Penalties; Protections; 
By e* Laws. — Although these measures, as might be ex- 
pected from this statement, exhibit a capricious variety of 
provisions, there are some objects which the parties seem 
all to have an interest in obtaining in their Acts. Such 
are, 1. Power for the appointment of subordinate officers, 
as clerks, treasurers, &c. In Railway Acts and Dock 
Acts, they take power to appoint constables and establish 
a police. 2. Penalties for damages done to their works, 
witn power to apprehelid the oflfenders, and limitation of 
the time of appeal. 3. Provisions for the protection of 
the managers and their officers against suits, requiring 
notice of action, and making tender of sufficient amends 
a bar to the recovery of damages. 4. Power to make bye- 
laws or regulations. Directors of the poor, town commis- 
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sionera, harbour and dock companies railway companiesy 
cemetery companies, canal companies, usually have power to 
make bye-laws respecting their works. Small Debts Courts 
Commissioners have power to make rules of practice, and 
the right of imposing penalties for preserving the dignity 
of the court. The commissioners and companies under 
these powers may often create an offence, impose a penalty 
on it, and convict an offender, being thus regulator, judge, 
and party. It is vaguely provided that the bye-laws shall 
not be repugnant to the laws of the realm, and sometimes 
that they shall be confirmed by the judges of assice, or the 
justices at quarter-sessions. 

2. Duration of Function. — ^The permanent nature of the 
charge entrusted by these Acts to the special local agents 
is one of the most important features of these measures. 

The erection of a county edifice is often entrusted to com- 
missioners, consisting of a portion of the county magistrates, 
and other persons of their nomination. When the work of 
erection is accomplished, the care of the edifice fails upon 
the ordinary authorities of the county. 

The erection of churches is often a merely temporary 
matter. 

All other local objects require permanent control It is 
true that Turnpike Bills are temporary, but they are usually 
renewed by General Acts, (see 4 W. 4, cap. 10, 7 W. 4, 
and 1 Vic. cap. 18), though for short periods. 

3. Concern, whether Trust or Proprietary.'^ A number of 
matters depend on the question whether the administration 
is entrusted to trustees or agents on behalf of the public, 
whether paid or unpaid, and with whatever degree of respon- 
sibility tliey may be charged ; or to bodies or joint-stock 
companies, who undertake the enterprise and whose pro- 
perty the concern becomes. This is therefore^ a leading 
distinction, and, as we shall have occasion to remark here- 
after, has induced the legislature to meadure out the grant of 
privileges with different degrees of liberality. 

Town improvements, turnpike roads, chtirches, workhouses, 
are the matters usually confided to trustees commissioner, 
or directors appointed for that purpose, with various con- 
stitutions> and modes of substitution and succession in the 
different Acts, and who usually act without remuneration. 
In these managements, the direct private interest of a joint- 
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Stock company does not exist : but the managers are exposed 
to the temptation of conducting the trust so as to promote 
their own views, against which it is nearly as difficult to 
provide fences as it is to guard the public against the rapa- 
city of private companies. Hence the necessity for a vigilant 
superintendence and superior control over these bodies. 

Tlie trustees, not having the same spur of self-interest, 
are not likely to manage the concerns with the same regard 
to economy as the company. If the roads in England had 
been in the hands of joint-stock companies, it is not un- 
reasonable to suppose, that, instead of being burdened with 
debts, they would have been lucrative privileges.. Hence 
it seems desirable that those who are interested immediately 
or ultimately in the pecuniary results of trust concerns 
should have a direct voice in their management. 

Small debts courts are usually constituted of commis- 
sioners, sometimes with the paid agency of an assistant 
barrister. 

In creating administrative trusts, the cx)nsiderations are, 
1st. The appointment of the trustees or commissioners, 
and duration of their office. 2nd. The supply of vacancies. 
3rd. Their qualification. 4th. Their declaratfen in lieu of 
an oath. 5th. The penalty for acting without being quali- 
fied, or having made the declaration. 6th. The meetings 
and proceedings, what is to be a quorum, the election of a 
chairman, &c. 

The projects for supplying towns with water, for lighting 
them, for constructing sewers or markets in them, the 
making of canals and inland navigations, the erection of 
bridges, the making of piers and harbours, the formation of 
cemeteries, and the making of railways, are usually under- 
taken by joint-stock companies, whose property the works, 
&c., become. The creation of proprietary interests of the vast 
magnitude which many of these concerns may be expected 
to reach, demands extraordinary caution on the part of the 
representatives of the people. The influence of motives on 
the human mind must be regarded; it is clear, that, however 
speciously useful to the public the objects of the projectors 
may be, their own private interest, not the public good, 
constitutes the motive to embark in the project, and, will be 
the end and aim in carrying it on. It is fit, therefore^ for 
the legislature to pause, before ihej confer powers which may 
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infringe upon the rights not of a few individuals, but of a 
considerable section of a local public^ and before they create 
interests which become monopolies, and may become serious 
encroachments upon the freedom of ordinary intercourse 
and transactions. The powers granted to these companies 
should therefore be rigidly examined and exactly circum- 
scribed. They should be granted for d limited time only, 
or at least a provision made for their redemption on behadf 
of the public ; checks and restraints should be put on the 
exercise of such powers,* and a strict control and audit over 
the finanical affairs. Provision should also be made for 
the forfeiture of the privilege on the non-fulfilment of the 
conditions and purposes on and for which it was granted. 
It may be said that the legislature cannot divest itself of 
the power of subsequent interference in these matters^ when 
♦he public good requires it, and this is undoubtedly true ; 
but it must be remembered, that whatever is granted to these 
proprietaries is in the nature of a contract ,f and must be 
upheld by the authority which has promised it, even when 
the public good seems to demand its resumption. The great 
rule of nations and individuals, " to perform contracts and 
keep trust,*' may sometimes demand the sacrifice of minor 
considerations. 

* No Hmitatioa of time for completing th«*ir works is implied. Thicknesse 
V. Lancaster Canal Company, 4 Mee and Wei. Rep. 472. But the Court 
of King's Bench issued a mandamus to the Directors of a Railway Com- 
pany to complete a line which they intended to abandon. The Queen v« 
Eastern Counties Railway Company, June, 1839. 

f Lord Eldon.-— When I look upon Local Acts of parliament, I regard them 
in the light of contracts made by the legislature on behalf of every person 
interested in anything to be done under them ; and I have no hesiiaticm in 
asserting, that unless that principle be applied in construing statutes of 
this description, they become instrument:* of greater oppression than any- 
thing in the whole system of administration under our constitution. Such 
Acts of parliament nave now become extremely numerous, and, from their 
number and operation, they so much affect individuals, that I apprehend 
those who come for them to parliament do, in effect, undertake ihat they 
shall do and submit to whatever the legislature empowers and compels 
them to do, and that they shall do nothing el8e.**'^Blakemor8 v, Glamorgan- 
shire Canal Company, 1 Myl. & K. 162. 

This same view of the contract was advanced by the counsel in arguing 
the case of the King v. Inhabitants of Cumberworth, 3 S. & Adol. 108, and 
received with approbation by Patteson J. This view, which seems perfectly 
just, and only wants to be duly acted upon, shows that there is no impro- 
priety, as is by some persons supposed, in inserting in Local Acts, clauses 
for the determination, &c. of the powers of companies, &c., if general 
measures inconsistent with their powers should pass the legislature. 
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This division into trust and proprietary, can scarcely be 
regarded as a distinction essential to the nature of the 
respective classes of undertakings in which it is usually 
exhibited. Sometimes commissioners are appointed for 
matters usually undertaken by companies^ as of the Belfast 
Water Works, 57 Geo. 3; 13 & 14 Geo. 3 (I) ; 40 Geo. 3 
(I), where the president and assistants of the Belfast 
Charitable Society are the undertakers. And the Tramore 
(Waterford) Drainage Bill incorporated a joint-stock com- 
pany under the name of the "Tramore Strand Company 
of Commissioners," which, however, seems to be a solecism. 

The joint-stock company must receive its constitution. 
The mode of its government must be defined, its managers 
appointed, their qualification, their powers and duties, their 
succession, &c. fixed, the holding of general meetings di- 
rected ; accounts of their proceedings must be kept ; its capital 
must be fixed, and the shares of its members therein ascer- 
tained ; the payment of calls, and the forfeiture of shares 
on non-payment, must be imposed ; the registry and trans- 
mission of shares must be prescribed, and the manner of 
voting at meetings be regulated. 

Incorporation is commonly annexed to the proprietary, 
but not exclusively. Where land is to be acquired, com- 
missioners or trustees are often constituted a corporation 
for the purpose of purchasing and holding it. The pro- 
visions for an Incorporation are, 1st. Name of the corporation. 
2nd. Power to have and use a common seal. 3rd. Pdwer 
to take and hold land. 4th. Power to sue and be sued. 

4. Dealings with Land, — A distinction scarcely less im- 
portant than those above mentioned, respects the acquisition 
and use of land for the works of the undertaking. To some 
undertakings the acquisition of land is absolutely necessary ; 
in others, it is merely incidental. The first point for con- 
sideration is, whether the undertakers are to have whose- 
soever land their works may require ; or are to be em- 
powered to accept only such as they may agree with the 
owners to purchase. The first, or compulsory privilege, 
should never be granted where the second will suffice ; and 
where it is granted, the lands to be taken, and the purpose 
for which taken, must be exactly defined. When the second, 
or power to purchase, is granted, the quantity of land to be 
taken must be limited. 
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For railways, canals^ docks^ turnpike-roads, and ap- 
proaches to bridges, compulsory powers for acquiring land 
are granted. These cMnprise several sets of provisions — 

I. Acquisitive Powers. 1. Power to take on notice houses, 
and lands, and property described in the schedule. 2. And 
notwithstanding any unintentional misdescription therein. 
3. Auxiliary power to enter and treat 4. But within the 
tame to be limited for this purpose. 

II. Correspondent Powers to sell. 1. Incapacitated 
persons enabled to sell ; but 2. no person is to be liable to 
sell a part only of a house. 

III. Satis&ction for damages occasioned by the Act is to 
be made and accepted. Statement of claims to be sent in 
by the interested parties after notice. 

IV. Provisions for determining disputes as to value. 1. 
Referee. 2. Where part of estate, or interest is taken, 
the whole tx> be valued. 3. The whole fee to be valued 
where the parties differ as to the value of the frediold. 4. 
Damages and price of land to be ascertsdned separately. 
The referee in such cases is usually a jury, and provisions 
are therefore necessary for their regulation. The form of 
the inquisition is frequently questioned ; a form should be 
prescribed.* 

V. Application of purchase monies. 1. Of lands in 
settlement, or belonging to corporations, or incapacitated 
persons. 2. Power to the court to order payment of ex- 
pense. 

In the course of the last twelve years, ^ considerable 
number of decisions on questions arising out of the compen- 
sation clauses in Local Acts has accumulated. It is to be 
regretted that the public benefit of this litigation is, on ac- 
count of the varying terms and provisions of Local Acts,' 
inconsiderable. It appears to be clear that the jury pro- 
ceedings are visitable by certiorarLjf 

Gaols, churches, cemeteries, gas*works, water-works, and 
Small Debts Courts require land for offices, stations, ware- 
houses, &c. Here there is no case for compelling owners 

* The King v. theTruHtees of the Norwich and Watton Roads, 5 Adolph. 
and Ellis Rep. 563, and see 1 Barn, and Cress. Rep. 101 ; and 2 Adolph. 
and Ellis Rep. 678. 

f The Queen v. Manchester and Leeds Railway Company, Q. B. M. T. 
1838. 
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to part with their property. It is usual, however, to give 
power to incapacitated parties to sell, and to make provision 
for the application of the purchase money. But the neces- 
sity of this power does not seem very obvious. Indeed, it 
is conceived that, in many cases, all the purposes really^ 
useful to the community might be attained by allowing 
these companies, &c. to take land^ &c. on orditiary leases* 

Common to water-companies, gas-companie$ and sewer 
companies is the power to break up roads and pavements, 
with the provisions for their reinstatement. 

Common to gas and water-works is the power to lay 
pipes. 

Common to water-works and navigations is the provision 
for making compensation to proprietors, in respect of streams 
diverted or lessened. 

A turnpike-road requires a free and unrestricted use of 
the land over which it rui^, By the recent form of Acts, 
the trustees do not become proprietors of the soil, but are 
entitled to as free a use of toe surface as if they were. 

The assessment to the public rates of the land taken or 
used by these undertakings, requires regulation. 

In these Acts must be contained a power to sell land, 
purchased, but ultimately, by reason of deviation, &c. not 
wanted for the purposes of the undertaking. When the 
companies come to sell again, purchasers from them require 
proof that the land was wanted, or that there were reason- 
able grounds to suppose that it was wanted, and would be 
used for the purposes of the Act. This proof, after a lapse 
of a few years, it is not easy to supply. The officers are 
subject to death and change, and plans of the works may 
never have been made, or, if made, may have been lost ; 
and as it is doubtful how far such companies can acquire a 
title against the policy of the Statutes of Mortmain by pos- 
session, time in this case will not operate a cure. This is 
an obstacle to alienation, which it appears to be desirable 
to remove ; for, the reasons which require that these com- 
panies should be restrained from acquiring land, prove that 
the disposal of that which they have bond fide acquired 
should be facilitated. It might be provided, that after a lapse 
of years, say ten, land should, without proof, be presumed 
to have been acquired for the purposes of the company. 

'5. Pecuniary Means and Arrangements. — ^The funds 
which these undertakings require, occasion new distinctions. 
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One respects the mode of raising the necessary capital for 
the undertakings. Most of them require a great outlay 
•of capital In a company this is raised by the proprietors 
amongst themselves^ in shares by way of joint-stock ; and 
under powers to mortgage the rates^ the works and the pro- 
perty of the company. 

In a trust-administration^ the trustees or commissioners 
raise money on mortgage of the rates and works. In case 
of subsequent loans^ it would seem to be proper that the 
consent of the persons entitled to a large proportion of the 
money already borrowed should be obtained. 

In turnpike securities, the trustees grant to the lende. 
such proportion of the tolls as the sum advanced bears to 
the whole sum borrowed, ta hold foe the term of the Act, 
unless the sum advanced, with interest, be sooner paid. 

Trustees and proprietary bodies should also have power to 
raise money by way of annuity ; the amount of the annuity 
to be reflated according to tne price of the three per cent, 
consols, in the manner and at a rate not exceeding the rate^ 
or not exceeding by a greater proportion than one-sixth 
the rate, prescribed by any Act for the time being in force, 
for granting annuities on government securities. 

Another matter which gives rise to distinctions, is the 
mode of raising the necessary funds to meet the current ex- 
penditure of the concern. On turnpike-roads, and on 
bridges built by joint-stock, tolls are taken on passengers. 
For town improvements, churches, workhouses, rates are 
levied upon the inhabitants of the district In the concerns 
undertaken and managed by joint-stock companies, the 
projectors are reimbursed out of the profits of the under- 
takmgs. These arise in the shape of rates, or tolls, which 
are taken from those persons who think proper to avail 
themselves of the advantages which the companies afford. 
The voluntary rate principle is supposed to constitute a 
distinction favourable to companies, and, in some respects^ 
to justify the grant of their privileges. But this view is 
fallacious ; the articles supplied by tne companies^ in pro- 
cess of time, if the project succeeds and destroys competition, 
become of first necessity ; and thus the inhabitants, or the 
community at large, are taxed to enhance the profits of 
monopolists. 

The application of the current receipts of these concerns 
is variously directed. The following order seems proper : 
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1. Maintenance and repair of works. 2. Interest of money 
borrowed. 3. Salaries and expenses of management. 4. 
Surplus in reduction of principal money borrowed. And on 
discharge of the whole of the money borrowed, the tolls or 
rates to be reduced. The General Turnpike Act is defi- 
cient, in not stating whether the mortgagee may apply money 
to the use of the road. Sec. 47 requires the mortgagee in 
possession^ to account for the tolls received at any toll-gate 
or bar^ or otherwise, and what he has expended in keeping 
or repairing the same. "Turnpike-road" is mentioned 
about seventy words before ; but " toll-gate or bar" is the 
antecedent. 

The clerks, surveyors, treasurers, &c., should not be 
allowed to draw for their salaries until the repairs and in- 
terest are paid. 

In trust-administrations, the application of receipts should 
be strictly controlled, in order to prevent misapplication, 
as well as to supply the motive to economy and correctness^ 
which accountability furnishes. 

In joint-stock companies, the application of receipts is 
required to be controlled, in order to prevent their main- 
taining the monopoly, when they have received from it 
benefit equal to their outlay on the works. The Act 7 
Geo. 3, cap. 48, notices the evils of making occasional votes 
immediately before the time of declaring dividends, choosing 
directors, or deciding other important questions, in public 
companies, or corporations instituted by Act of parliament 
or charter for the purpose of carrying on particular trades or 
dealings with joint-stocks ; and of the dangers and irre- 
gularities in making unwarrantable dividends. The Act 
requires six months possession of the stock, except when 
acquired by bequest, marriage, or succession, as a quali- 
fication to vote. It also fixes the periods for making divi- 
dends, and requires a ballot to be taken on a proposed 
increase. In some Acts, books of account are prescribed, 
as in the General Turnpike Acts; but in general, there 
are merely directions given that proper books of account 
shall be kept* 

Of most of these provisions, forms may be found in any 
volume of the General Statute Book, as 5 Geo. 4, cap. 86 
(Australian Company) ; cap. 100 (Regent Street Paving), 
6 Geo. 4, cap. 100 (Holyhead Roads), &c. 
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$ 2. — Peculiarities in the Legislation for the different 

elasfes of local undertakings, 

1. Turnpike RocLds. — ^The General Turnpike Act, 3 Geo. 4, 
cap. 126, was not only a standing Act on the scheme and 
principle of the general Inclosure Act, which will be men- 
tioned in the next chapter, but a consolidation and improve- 
ment of the general law. This Act was said by Mr. 
Frankland Lewis in parliament to have been the labour of 
three sessions. It effected a consolidation of former general 
Turnpike Acts to the number of thirteen^ the^ earliest of 
which, 13 Greo. 3^ was itself an Act of Consolidation ; but 
not the first, for the Act 7 Geo. 3, cap. 40, which it re- 
pealed, was a consolidation of the provisions in about a 
dozen previous Acts. The 3 Geo. 4 does not contain any 
express enumeration or declaration of the roads to which 
it was intended to apply : like all posterior laws, there- 
fore, it virtually repealed the provisions of former Acts, 
local and general, with which it was at variance, and sup- 
plied regulations where there were or should be none in 
the existing or future Acts. 

This Act immediately abridged the length of Turnpike 
Bills veiT considerably; an effect which it still has. It 
also has had the effect of establishing a uniformity in the 
construction of the clauses of fhese Bills, and of diffusing 
a knowledge of Turnpike law. 

The 4 Greo. 4, cap. 95, contains many provisions in 
emendation of the 3 Geo. 4, and declares that it and the 
former Act shall not extend to roads not under the ma- 
nagement of trustees or commissioners, nor to roads made 
under any Act passed for an unlimited period. A. subse- 
quent general Act, 9 Geo. 4, cap. 77 , declares that the 
former Acts shall extend to every local Turnpike Act, and 
that the same shall be applied and put in execution, as 
fully and effectually, to all intents and purposes, as if they 
were re-enacted in such local Act, and that the said general 
laws shall not be recited in any such local Act, except as to 
such powers as shall be expressly referred to for the purpose 
of being varied, altered, or repealed by any such local Act. 

A Turnpike Act consists of the clauses appointing — 1. 
Trustees. 2. The term of the Act. 3. The line of roads, 
bridges, fences. 4. The number and situation of the toll- 
gates. 5. The scale of tolls. These must be peculiar to the 
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circumstances of each case. Besides these, there are several 
common clauses, as, 1. That the trustees shall not be owners 
of the soil. 2. That no part of the tolls shall be expended 
in repairing the streets of any town through which the road 
passes, &c. A Turnpike bill contains about thirty-five 
sections. 

The Metropolitan Turnpike Trusts were consolidated by 
Act 7 Geo. 4, cap. cxlii.; and 10 Geo. 4, cap. 59. 

2. Railways. — It is difficult to see on what grounds 
Railway. Bills are classed as local. And although the 
legislature has invariably refiised to create a proprietary 
interest in a turnpike-road, and has conferred power over 
it for a limited period only, yet, in forgetfulness of principle 
and public policy, the railway has not only been made a 
property and privilege, but the privilege has been made 
perpetual. 

A railway Act consists of provisions for a proprietary 
constitution, shares, &c. ; for the compulsory sale of lands, 
with power to purchase lands at chief rents ; for borrowing 
money, for taking tolls, for appointing officers, for regula- 
ting^ legal proceedings, for preventing obstructions, &c. 

The peculiar provisions respect fences, bridges^ the mode 
of crossing roads, the oonstruction of carriages used on 
the railway, £he power of taking compensation for the use of 
the carriages of the company, and the powers of appointing 
constables or a police. 

On the average, a Railway Bill contains two hundred 
clauses, of which about one hundred and tliirty are common 
and usual provisions, and the remainder peculiar to the 
specific undertaking. 

Tunnels and archways are projects of rare occurrence, 
and have few peculiarities. 

3. Navigations, Sfc. — A Navigation Act is made up of 
provisions respecting proprietary constitution, shares, and 
management; compulsory land acquisition; imposition of 
tolls and tonnage rates ; police ; bye-laws ; and actions and 
penal proceedings, superadded to the peculiar provisions of 
a navigation, aim the indication of the lands, springs, &c. 
to be taken. 

The peculiar provisions of a Canal Act occupy about 
twenty clauses, and about sixty more are taken up with 
matter common to all measures of the same kind. 

Dock, Piers, Ports, and Harbour Bills, are usually 
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corwtructed in the same way, and have nothing peculiar, 
except the regulations of the works. 

4. Water Works, — The general provisioos of these Bills 
are also similar to those for navigation. The peculiar 
provisions consist of those respecting the springs, the lajring 
of pipes, the service of water, compensation, &c. Water 
Bills contain from ninety to one hundred clauses, twenty 
only of which are peculiar. 

5. Police; Sewers/ Lightings and other Local Im- 

? movements. — For matters of Local Improvements and 
olice, several general measures have passed. The 52 
Geo. 3, cap. 17, lor enforcing the duties of watching and 
warding in counties and places where disturbances were 
apprehended, authorized the appointment of county police ; 
but this Act was temporary. Other measures have swept 
away many private Acts, as the Metropolian Improvements 
Consolidated Act, 57 Geo. 3, cap. xxix. ; the Watching and 
Paying Act, 3 & 4 W. 4, cap. 90; the Scotch Burgh 
Police Act, 3 & 4 W. 4, cap. 46 ; the Municipal Corpo- 
ration Act ; and the County Constabulary Act, just passed. 

'Hie last measure will probably render unnecessary the 
creation in future of bodies of local police ; and it contains 
a provision, which discontinues most of those bodies, and at 
the end of two years will discontinue the rest. ' (See Chap. 
XIV. 

A Sewerage measure is only peculiar as regards the 
construction and position of the sewers, drains, and culverts. 

Projects for the erection of Town- Halls and Markets 
have received no aid from the general law ; but they are 
usually mixed up with other matters in Town Improvement 
Acts. A Market Act contains powers to purchase or. rent 
laud by agreement, to take tolls, to lease the market and 
tolls, and to make bye-laws. The average number of 
clauses is about forty, ten only of which are peculiar to a 
market. 

The only peculiarity in a Gas measure is the regulations 
respecting the laying of pipes, their removal and alteration 
at the request of highway surveyors, pavement commis- 
sioneis and water companies, and the compensation and 
penal clauses for injuries arising from the escape of gas. 
These may be comprised in about five clauses, but a Gas 
Bill on the average contains eighty or ninety clauses. 

Many of these projects concern a much more extensive 
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public than the promoting' parties represent, or affect to 
represent. On the part of the larger public, the government 
should take charge of the measure to aid or restrain the 
^ims and exertions of the local promoters. The case of the 
public nuisance at Edinburgh, arising from irrigating the 
fields with the contents of the sewers, has been brought 
before the public* It appears to have been legalized by 
the want of power in the Commissioners of Police to contend 
against the land-owners, who profited by the fetid irrigation. 
In 1832^ the Police Commissioners proposed to abate the 
nuisance by altering the direction of the main stream or 
sewer, and carrying it to the sea in a covered drain. But 
the opponents of the Bill brought in for that purpose, ob- 
tained the insertion of a proviso, ''that in making any main 
drain or sewer, or conducting drain^ the water at present 
carried into any existing outlet shall not be diverted there- 
from" — 2 & 3 W. 4, cap. Ixxxvii. sec. 60. By this clause, any 
plan of effectually carrying off the impurities of Edinburgh 
is rendered impossible, except by a repeal of this provbion 
and the grant of new powers. Such repeal and fresh 
powers the local authorities^ feeling hopeless of obtaining, 
if the measure were thrown upon them, contend that the 
matter is one of general sanatory police, and that the Bill 
ought on that account to be a public Act, brought in and 
carried through by the officers of the crown. 

The case of the sewers of Edinburgh is not so singular as 
it may seem. There are many other towns in which the 
contents of sewers are applied to the same baneful purpose ; 
and in a recent session, a Bill was brought into parliament, 
to incorporate the Thames Drainage Manure Association, 
the object of which was the erection, on lands above or below 
high- water mark in the river Thames and elsewhere, of 
tanks and receptacles for the deposits from the drainage, 
which falls into the river Thames from the public sewers of 
the metropolis, with a view to render such deposits available 
for agricultural purposes. 

The measure should not therefore be confined to that 
city, but be a general law, or part of a large measure of 
health regulations. It might empower the municipal or 
the public authorities in towns to cover over sewers, drains, 
ditches, &c. within their jurisdiction, and until the sewers, 

* See the paxnphlet published by the Edinburgh Police Commisnoners, 
''Papers on the Fetid Irrigatiou around the City of Edinburgh," 1839, 
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&c. reach a specified distance from the town, and to pur- 
chase the necessary ground for the formation of such 
sewers or drains as may he required for their purpose; 
and it should prohibit the owners and occupiers of land 
within a certain distance through which sewers or drains 
flow, under heavy penalties, from impounding the water, 
or irrigating their lands with their contents, or using them 
in any other way which shall cause a nuisance to the towii 
or neighbourhood. 

6. (Jcunty Rates and Edifices. — By the 7 Geo. 4, cap. 
63, the justices of any county are authorized to provide for, 
repair and rebuild shire*halls> buildings for holding the 
assizes and grand sessions, and judges' lodgings, throughout 
England and Wales. County bridges are in some r^pects 
regulated by tlie 43 Gea 3, cap. 59 ; and 55 Greo. 3, cap. 
l43. The provisions of a Bridge Bill may be seen in 
4 Geo. 4, cap. 50 (London Bridge). 

On private bridges, tolls are to be taken as well as on 
turnpike-roads. The taking of tolls on roads is regulated 
by the General Turnpike Acts before mentioned. But these 
do not extend to bridges, it is therefore necessary to insert 
various clauses in Bridge Bills, which in special Turnpike 
Acts are rendered unnecessary by thie general law. 

With respect to county rates, by an Act of 55 Geo. 3, 
cap. 51, sec. 21, after reciting that several Acts had passed 
that reign, and were then in force, empowering the justices 
of the peace of certain counties to make fair and equal 
county rates within their resp^ctire counties, it is enacted, 
that the said justices may proceed in the assessing, levying 
and collecting, and enforcing the payment of the county 
rate, and in all matters relating to the equalizing the same, 
under the authority, and according to the . provisions and 
enactments either of that Act or of the, particular Acts 
affecting their respective counties, in all cases in which 
the provisions and enactments of that Act are not incon^ 
sistent with the provisions and enactments of such par^- 
tieidav Acts. This enactment proceediad upon the wrong 

Erinciple of allowing an option where juniformity should 
ave been enforced. 

7. Churches, ^ ^ -^By an Act of the 58 Geo. 3, cap. 45, 
and several subsequent Acts, the building of tiew churches 
and chapels, and the providing of burying-grounds, can now 
be effected under the authority of commissioners. 
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But cemeteries are usually the speculation of companies^ 
who take power to purchase land by agreement^ and to 
make bye-laws. The only peculiarities seem' to be, the 
burial regulations and fees^ the compensation- to parochial 
ministers^ and the restriction upon the usual power of resale. 
A cemetery bill will, however, contain 100 clauses. 

8. IVorkhouses. — By the 4 & 5 W. 4, cap. 76, the affairs 
of workhouses, and the maintenance and relief of the poor, 
were put under commissioners appointed for the purpose. 

9. Small Debts Courts, — Inferior Ipcal tribunals for the 
recovery of debts have received no organization and derived 
very little regulation from the general law. By the Act 27 
Geo. 2, cap. 16, after 1755, all the Acts for erecting Courts 
of Request or Conscience, for the recovery of small debts, 
shall be deemed Public Acts. The 26 Geo. 3, cap. 38, 
regulated the time of the imprisonment of debtors im- 
prisoned by process from courts instituted ' by Acts of 
Parliament then in force for the. recovery of small debts; 
abolished the claim of fees of gaolers, and others, in thd 
cases of such imprisonment^ and ascertained the qualifi<» 
cation of the commissioners. From this Act the standing 
orders of the House of Commons, respecting clauses in 
Small Debts Courts, were taken with some extension. 

Common to all Acts of this class are, 1. Powers of the 
commissioners or judges; 2. Their meetings or sittings; 
3. Description of matters over which the jurisdiction ex- 
tends, and of matters exempted from the jurisdiction ; 4. 
Appointment and control of officers ; 5. Fines and penalties 
allowed to be imposed ; 6. Consequences of suing in other 
courts ; 7. Process, procedure and execution, and rules of 
practice; 8. Unclaimed ftinds; 9. Provision against the 
removal of the proceedings; 10. Prohibition of the com- 
missioners acting where interested; 11. Regulations as to 
suits by persons under age ; 12. Voluntary power to pur- 
chase land for a court-house ; 13. Audit of accounts; 14. 
Power to make bye-laws. 

Peculiar to each Act are, 1 . the appointment, succession, 
and removal of the commissioners ; 2. their qualification ; 
3. the name of the court ; 4. its local limits ; 5. the scale 
of fees; 6. savings of other jurisdictions. 

The late Acts for Small Debts Courts provide that, after 
any General Act shall have been passed for the recovery 
of small debts, the operation of. which shall be inoon* 

2a2 



252 OF DRAWING A LOCAL ACT. [CUAP. XVEIl. 

sistent with the powers given by the private Acts, the iuris- 
dictioii of the judges or commissioners shall cease, and that 
the property belonging to the Courts, after satisfying all 
demands upon it^ shall be transferred according to the 
provisions of the General Act. 

The jurisdiction of most of the courts under these Acts, 
attaches to the defendants' residence in the locality, and one 
of the usual sanctions for this jurisdiction are the depriving 
of a plaintiff suing in another court for a debt recoverable 
in one of these courts,, of costs, if he should succeed else* 
where, and the amercing him in double costs to the defend- 
ant, if he should fail. It therefore seems desirable that a 
distant plaintiff should have means of knowing, whether in 
Worksworth, Belper, or Skyrack, &c., there exists a Court 
of Requests. 

QujBstions of a general nature, as, for instance, whether 
infants should sue and be sued at fourteen, or any other 
age short of twenty-one ; whether parties should be ex- 
amined and sworn; whether juries should be dispensed, 
with ; whether the jurors should consist of less than twelve 
jurors ; whether they should be unanimous, &c., are often 
settled in these Acts. 

§ 3. — Formed Characteristics of Local Acts. 

The formal characteristics of this description of Acts are 
the enacting clause, and the publication clause. 

In the eiiBctmg fbrmula, these Acts preserve the ancient 
shape of petitions. They commence with a preamble and 
recital in the ordinary way, without any address to the. 
sovereign, but proceed to the enactment as though there 
were such an address, thus, " Whereas, (&c.) (alleging 
the advantages.) But the same cannot be effected without 
the aid and authority of Parliament. May it therefore 
please your Majesty that it may be enacted, and be it 
enacted by the King's most excellent Majesty," &c. This 
form is scarcely grammatical. 

There is a clause contained in each Act making it public, 
and declaring that it shall be judicially noticed as such, by 
all judges, justices, and others, without being specially 
pleaded.* This clause seems to involve the contradiction 

* The 4 & 5 W. & M., cap. 17 (Greenland Trade), is said to be the fint 
Act which declarea that it ahaU be a Public Act tit Parliament, and be ao 
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of making an Act public, which has been denominated, and 
notwithstanding the enactment, is still denominated private. 
It would be sufficient to say that it shall be noticed as a 
Public Act, &c. 

§ 4. — Proposals for improving th^ technical Method of 
Legislating for purposes of local Administration, 

It is obvious that the existence of special laws, great in 
number, and various in form, disfigures the system on which 
they are stuck. When it is observed that, of such laws, a 
lar^e portion relate to objects which are of the same nature, 
and are continually required in localities as population ad- 
vances, the anomaly is greater : the variety, which is seen, 
obtains where uniformity ought to prevail. When it is 
further observed of such laws, that while they are dissimilar 
in points in respect of which general and homogeneous ar- 
rangements should be made, they are mostly the same, to a 
degree of servile imitation, in their minor and accessory pro- 
visions ; the volume of exceptional legislation seems to be 
unnecessarily distended with vain repetition. And this is 
the true state of the case with reference to. the Local Bills of 
British legislation : they differ in important points, because 
they are isolated laws, and there is no provision to promote 
uniformity in devising them beyond the requirements of the 
standing orders, and a few official arrangements too im- 
perfect to produce much effect. The extent of the powers 
given by them varies according to the Parliamentary in- 
terest which the suitors of the bill can muster, and the par- 
ticular opinions of the committee sitting on it. The bills 
agree in unessential and accessory paits, because they are 
copied from the same common precedents, with scarcely the 
pains taken to. alter the common form so as to adapt it in 
names, dates and circumstances to each case. 

It is inconvenient for the different provinces of an empire 
to have thek* separate codes of law, although the boundaries 
of provinces are commonly so well known as to create little 
doubt or hesitation as to what law applies to a particular 
spot ; but as the districts, subject to special laws, are smaller, 

taken and acknowledged by all their Majesties' Judges in all their Majesties* 
Courts at Westminster, and by all their Majesties* subjects. 

Aa Act for inning Erith and Plumstuad Marshes is noted in the margin, 
*' This Act, by special suit^ is also printed.** 
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the inconvenience is increased. In this country, the public 
concerns of a town or parish are often subjected, by different 
local Acts, to several jurisdictions or authorities, acting 
without concert, and without any general control. It is dif- 
ficult for the inhabitant of one place to comprehend all its 
local law. And if he should master the law of one place, 
he would find, on rem^oval therefrom, that his previous 
knowledge in no degree availed him to understand the laws 
of another. Again, as the Acts are seldom or never the 
same, even the benefit of litigation is monopolised. A 
judicial decision upon one Act is confined to the Act which 
called for it. A further evil is that these measures occupy 
the time and attention of the legislature, which are insuffi- 
cient for the weightier matters of the state; and lastly, 
they are attended with heavy expense to the parties seeking 
and to those opposing them. 

The evils afiecting the community have long been felt> 
but no attempt to remedy them has ever been made. The 
evils more affecting the suitors have continually been brought 
forward, and several remedies of a partial nature, and con" 
forming to the views of parties interested in local bills, have 
been suggested and adopted. 

A Report of a Committee of the House of Lords states 
that a considerable portion of the expense of Private Bills 
arises from the imperfect mode in which these bills are ex* 
hibited to Parliament. *^ To obviate this inconvenience as 
much as possible, it' appeared to the committee to be very 
desirable^ that certain Private Acts of different classes, 
and of the most correct form, should be pointed out as 
precedents to be followed by all persons employed to pre-^ 
pare private bills ; and the committee have, for that pur- 
pose, subjoined to this report a list of such Acts as may 
safely be taken for precedents, with such variations or 
additions as any special circumstances may happen to re- 
quire." (Report, 1827, p. 8.) The list contains sixteen 
Acts, in which it is very difficult to discover the commend- 
able qualities. It does not appear that this instruction or 
recommendation to the preparers of bills has produced any 
effect whatever. 

Another scheme assumes the division of the provisions of 
these bills into two classes, comtnon arid special. The com- 
mon to be collected into a General, or, as it might more pro- 
perly be called, a Standing Forms Act, and which Act is 
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to be incorporated by reference in each particulpir Act. 
The first measure of this kind was the General Inclosure 
Act^ which will be noticed in the next chapter. It was 
prompted by the dedire to diminish the expense attcoid- 
ing the passing of such bills. Tbue recent proposals 
are in extension of this plan. The Private Bill Fee 
Committee of 1834 resolved that an Aqt^ containing the 
various general clauses now inserted in private bills relating 
to railways^ canals^ docks^ Sec, be passed and z^ade appli- 
cable to all stich bills. And that such Act be recijted in the 
preamble of bills relating to railways^ canals^ dpcks^ &c. 
The Private Bill Select Committee of the last ^asion 
(1838) recommended that the Government shoqld employ 
some competent professional persons, who should classify 
the private business and prepare drafts of general bills to be 
submitted to the legislature^ at the commencement of the 
next session^ as the form of general enactments under each 
head. It cannot be said thai, by this scheme^ the evils to 
the community arising from special laws would be much 
reduced. After the passing of the General or Standing 
Act, it would still be necessary to search among the special 
statutes for the Private Act^ in order to ascertain that the 
General Act had not been departed from. The peculiarities 
of each case, which the General Act would not aflfect to 
govern^ the public would, of course^ know that they must 
seek elsewhere, but the deviations from the general law 
would be as little known, and as little suspected, as at pre- 
sent. To this scheme the plan of the General Turnpike 
Act seems to be preferable. That, in some respects, super- 
seded the provisions of particular Acts then passed, and in 
all cases supervened upon future Acts. 

It has often been proposed to pass general measures to 
allow the objects sought by private legislation to be accom- 
plished under the sanction of local authorities without any 
further intervention or control of Parliament. In some 
voluntary arrangements this might act well ; but in debate- 
able projects there must be an appeal from local authorities, 
and it can hardly be to any other place than to Parliament 
Appeals would be numerous, and they would increase the 
expense beyond that of suing and appearing in the appellate 
tribunal originally. 

This, as well as the delegating of the jurisdiction to special 
agencies, as, in the instance of churches to commissioners. 
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it is, however, unnecessary here to discuss, because the 
form of sublegislation, into which these bills would then 
pass, will be considered hereafter. 

If, as seems to be reasonable, the Turnpike Boards, Pav- 
ing Commissioners, &c., were recognised as established 
branches of local administration, and were invested with a 
status by the general law, it would then be necessary for 
Parliament merely to admit, from time to time, such bodies 
as, upon inquiries before Parliament, or any authority which 
it might delegate, should make out a case for receiving the 
privilege. The status of each class of these functionaries 
would be constituted by deducing from the scattered enact- 
ments in the Greneral Statute Law relating to administra- 
tive bodies, and the ordinary and unexceptionable powers 
contained in Local Acts, provisions available for the several 
purposes specially in view and accordant with the general 
scheme of our institutions. And there would be some 
provisions, as observed in the beginning of the chapter, 
common to several classes of undertakings (as, for bye- 
laws, land, company-management, shares, accounts, tolls, 
&c.), which might be made in measures to facilitate the 
purchase and conveyance of land authorised to be taken for 
public works, &c., to regulate the making of bye-laws by 
companies, &c. All the measures above suggested should, 
of course, be passed and promulgated in the general form 
of legislation, and with the circumstances with which im- 
portant Public Acts of extensive and lasting interest ought 
to be attended. And in any case afterwards, where a de- 
parture from the general law should be proposed for the 
purpose of a particular bill, the alteration should go through 
the like iorms of publication. Accession would be made to 
the status thus constituted, by declaring that specified indi- 
viduals should, in the execution of new defined projects, 
enjoy the privileges with which the status is invested. 

Whatever may ultimately be done for the improvement 
of local bills, it would be a wise provisional measure to enact 
once, during the session, all the provisions applicable to 
each class of undertakings^ instead of repeating them in the 
several bills. 
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§ 4. — Inciosure Acts, 

§ 5. — Estate Acts, 

§ 6. — Divorce Acts. 

j 7. — Naturaiization Acts. 



The Acts to be brought under notice in this thapter are for 
the most part comprised in the two classes of printed Pri- 
vate Acts and unprinted Private Acts,* although some of 
them are^ by the usual clause before noticed, put in the class 
of Acts declared Public. They consist chiefly of Inciosure 
Acts, Unincorporated Companies' Suits' Acts, Incorporated 
Companies* Acts, Estate Acts, Divorce Acts, and Naturaliza- 
tion Acts, of which the two last are never publicly printed, 
and the Estate Acts not so always. The denomination of 
" Act for a private purpose" is intended to signify that 
these bills are, as contrasted with the Acts described in the 
two former chapters, for a more private purpose. But the 
denomination is not rigidly correct; an Inciosure Act often 
affects the public; and an Incorporated Company's Act 
often erects a concern of general extent. 

§ 1. — Distinction of Private Acts into printed and not 

printed. 

The characteristic of the class of printed Private Acts is 
the evidence clause : 

" This Act shall be printed by the several printers to the 
King's most excellent Majesty, duly authorised to print the 
statutes of the United Kingdom, and a copy thereof so 

* The first list of ceitain Acts passed, and not printed, is said to be 13 
Eliz. 1571. 
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printed by any of them shall be admitted as evidence by 
all Judges^ Justices, and others." 

An Act without this clause has to be proved by an exa- 
mined copy of the Parliament Roll. 

This distinction has no intrinsic operation ; and there is 
no other recognized and no just division of Private Acts. 
We will notice the most prominent of these Acts separately. 

§ 2. — Companies Management Acts* 

One of the most usual purposes of these bills is to enable 
a company incorporated by charter, or to be incorporated 
by the Act, and their successors, to purchase aimuities upon 
or for lives, and also to lend money or stock upon mort- 
gage for the purpose of investment 

In the preamble it recites the charter of incorporation, if 
granted, and it authorises the corporation — 

1. To purchase annuities, &c., issuable out of land, &c. 

2. To lend money or stock, on the security of real estates. 

3. To file bills for foreclosure, or to purchase the equity 
of redemption of estates mortgaged to them. Provided that 
the sales of such estates shall not be delayed beyond five 
years, unless for causes stated. 

4. To hold, without licence in mortmain, lands, &c., 
charged with annuities, or mortgaged to the company. 

5. To make bye-laws. 

6. To plead the general issue. 

If the company nave been in operation, the bill renders 
valid existing conveyances and assurances. It declares that 
the receipts of persons appointed by the company, or by 
the directors, &c., shall be sufficient discharges. It also 
declares that the property of the company shall be consi- 
dered and treated as personal estate. 

If the company be not already incorporated, that will be 
done in the Act, and the amount of capital, and the number 
of shares will be fixed. The ugual machinery of directors, 
conamittees, &c., with their qualifications, succession, &c., 
. the control of general meetings, regulations respecting the 
transfer of shares, the making of dividends, the auditing of 
accounts, &c., must be provided in addition to clauses for 
facilitating the purposes of the company. 

Other company bills are similar, with the necessary adap- 
tation to their different objects. These bills are of consider- 
able length, — from 70 to 90 clauses. 
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The Act 6 Geo. 4, cap. 91, which repealed the Bubble 
Act, empowered the King, on granting a charter of incorpo- 
ration, to provide that tlie members should be individually 
liable to the debts of the corporation, to such an extent as 
should be limited by the charter. This Act was repealed 
by 4 & 5 W. 4, cap. 94, which authorised the granting by 
letters patent to trading and other companies of privileges 
of suing, &c., for the due conduct of their affairs, and 
made other provisions for securing the rights and interests 
of their creditors. This last Act has been repealed by the 
1st of the Queen, which enables her Majesty to confer, by 
letters patent, similar powers and immunities on such compa- 
nies. The Act merely requires that a notice of the intended 
application for the letters patent should be inserted in the 
London Gazette, and in one or more newspapers circulat- 
ing in the county where the place of business of the company 
may be. 

§ 3. — Companies^ Suits* Acts. 

A bill to give facilities to the legal proceedings of a so- 
ciety or company not incorporated, authorises the society 
to sue or be sued in the name of the chairifian, secretary, 
or any one director for the time being, to prefer indictments 
in the name of the society, to sue its own members, and 
members to sue the society. It provides that, if satisfaction 
be not obtained by execution against the property of the 
society, execution may be issued against any member, and 
provides for his indemnity out of the joint-stock ; and in 
the absence of joint funds, by action against each individual 
proprietor for his proportionate part of what shall have been 
paid. It provides that the chairman, secretary, director, or 
proprietor, although plaintiff or defendant, suing under the 
authority of the Act, may be a witness, if not otherwise in- 
terested or objectionable. The bill also requires a memorial, 
according to a set form, of the names of the chairmen, direc- 
tors, secretary, and members of the society, to be enrolled 
in Chancery, and a like memorial of all changes which shall 
take place in the society, to be enrolled within six months 
after such change shall have taken place. It directs the 
proceedings of the society to be entered in a book from time 
to time> and provides that such book shall be evidence 
in all proceedings between the society and any of its mem- 
bers* 
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It is obviously easy to declare such a bundle of privileges, 
as the above^ to be the legal status of an unincorporated 
public company, which shall comply with certain conditions. 
The Acts for the regulation of friendly societies are pre- 
cedents for giving powers and privileges of suit to similar 
bodies. An Act 6 & 7 W. 4, cap. 32, for the regulation 
of Benefit Building Societies, extends the provisions of the 
Friendly Society Acts to such societies ; and fui-ther de- 
clares that it shall be lawful for building societies, by their 
rules, to describe the forms of conveyance, mortgage, trans- 
fer, agreement, bond, or other instrument, which may be 
necessary for carrying the purposes of the society into exe- 
cution, and which shall be specified and set forth in a 
schedule to be annexed to the rules of the society, and duly 
certified and deposited as therein provided. It also declares 
that the receipts of the trustees of the society indorsed on 
mortgages shall be sufficient to vest the estate in the parties 
entitled to the equity of redemption without any reconvey- 
ance. These are very extraordinary privileges. 

§ 4. — Inclosure Acts, 

Inclosure is a business confided to a paid surveyor or 
surveyors, who are named in the Act, and their fees fixed. 
The survey, allotment and awarding of land, can seldom 
occupy any considerable portion of time : and when these 
are done, the inclosure is wound up, and the use of the 
special agency ceases. 

In the years 41st, 42d & 43d Geo. 3, the Inclosure Acts 
actually passed, amounted together to upwards of one hun- 
dred. Hence the demand for a general Act to consolidate 
the common provisions of these Acts. In the words of the 
preamble of the Act 41 Geo. 3, c. 109, " in order to diminish 
the expense attending the passing of Inclosure Acts, it became 
expedient that certain clauses usually contained in such 
Acts should be comprised into one law ; and certain regu- 
lations be adopted for facilitating the mode of proving the 
several facts usually required by parliament on the passing 
of such Acts." The operation of the Act over local Acts is 
declared by sec. 44, which enacts that '' all the powers, autho- 
rities, directions, and provisions in this Act contained, shall 
be only so far effective and binding in each particular case, 
as they, or any of them, shall not be otherwise provided and 
enacted in any such Act hereafter to be passed as aforesaid." 
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When this Act began to operate on Inctosure Bills, it 

reduced their length by more than one- half. 

Just before the Act Primed folio pages. 

Pampesford Inclosure Act contained 40 
Pattingham . . . . 34 

Yarkhill . . . . 29 

Kempsford and DryflBeld . . 40 

King's Bromley . . 36 

— on the average, about thirty-five printed folio pages: 

while after the Act Printed folio pages. 

1802 Richmond Inclosure Act is 12 
1802 Aberdaron . . 14 

1807 Holt and Letheringsett 25 

1808 Marden . . . • 14 

—-on the average about sixteen printed folios. An Inclosure 
and Drainage Bill, or an Inclosure and Tithe Extinguish- 
ment Bill, 'was about twenty printed folio pages. Subse- 
quently the proportion of saving was diminish^ thus : — 

Printed folio pagea> 

1822 Clifton Reynes Inclosure Act is 23 

Towersey . . . 28 

Duxford . . ' . . 36 

Sturton . . . . 38 

—on the average, about thirty-one printed folio pages, 

which is about the length at present. 

A special Inclosure Act refers to the general Act by its 
title, and enacts that the commissioners shall put the special 
Act into execution, subject to the provisions of the general 
Act, except in cases where the same is altered and varied 
by the special Act. The modern form of an Inclosure Act 
also provides that the general Act shall be part of the 
special Act. The form may be seen in the Act for inclos- 
ingKew Green, 4 Geo. 4, cap. 75 (Public General). 

The General Inclosure Act has been amended in one or 
two particulars, by an Act 1 & 2 Geo. 4, cap. 23 ; and an 
Act 3 & 4 W. 4, cap. 87, cures certain defects in Awards, 
and authorises the appointment of new Commissioners in 
some cases of omission. 

The Act 4 & 5 W. 4, cap. 30, was passed to facilitate 
the separation or severance of lands of different proprietors 
intermixed in common fields, by the agreement of a majority 
of the proprietors amongst themselves, confirmed in a certain 
manner. 
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§ 5. — Estate Act. 

An Estate Act is a conveyance or settlement of heredita- 
ments made under the immediate sanction of parliament^ 
in cases where parties are themselves incapable of substan- 
tiating their agreements, and the ordinary tribunals are 
unable to aid them. Such cases are the effectuating of sales, 
exchanges, jointures, leases, substitutions, charges for im- 
provements, partial exoneration, enfranchisement, partitions 
of estates by or for minors, lunatics, tenants for life ; and the 
rectifying of errors or omissions in deeds, &c. Estate Bills, 
having been placed in the category of conveyances, have. re- 
ceived some portion of the attention bestowed upon common 
assurances ;* it is therefore unnecessary to speak at large 
of them here. 

The Act commences with a preamble in the usual form, 
noting 1 . the state or circumstances of the title ; 2. the 
difficulty tliat occurs ; 3. the expedient to remove it, which 
it avers would be highly ^beneficial to the parties interested, 
*' but the same cannot be done without the aid and autho- 
rity of parliament. Therefore, your Majesty's most, dutiful 
and loyal subject, the said A. B., doth most humbly beseech 
your Majesty, that it may be enacted," &c. 

Another common clause is — *' Saving always to the King's 
most excellent majesty, his heirs and successors, and all 
and every persons and person, bodies .and body politic and 
corporate, and his, her, and their heirs, successors, execu- 
tors, and administrators, other than the said A. B., his heirs, 
executors, administrators, and assigns^i all such right, title, 
interest, claim and demand whatever of, in, to, or out of the 
premises ; as they, he, or she, had, or were entitled to be- 
fore the passing of this Act, or could, or might have had, or 
been entitled to, in case this Act had not been made." 

Estate Bills have arisen from the same cause as Local 
Bills — the defect of the jurisdiction of the ordinary tribunals 
and authorities to ensure adequate justice and aid in parti- 
cular cases. Here, as in the case of Local Bills, experience 
has shown that many emergent cases on titles may be anti- 
cipated and provided for by general arrangements. The 
ordinary tribunals have been invested with the power of 
making or ordering the conveyances of the estates of lunatic 

* 2 Black. Comm. c. 44. 
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and infant trustees. With the sanction of the superior 
ecclesiastical authorities, exchanges may be made of glebe- 
lands and parsonage-houses (55 Geo. 3, cap. 147 )> and of 
Charity Estates (1 & 2 Geo. 4, cap. 92). The 8 Geo. 4, cap. 
66, enables the crown to grant small portions of land as 
sites for public buildings, or to be used as cemeteries. 
The identifying of lands and other possessions of ecclesias- 
tical and collegiate corporations is facilitated by stat. 2 & 3 
W. 4, cap. 80 ; and there are other laws for similar purposes. 
The parliamentary course of proceeding in Bills of this 
description is well known. The suiters of an Estate Bill 
have to obtain the report of two judges, that the several 
persons who have signed the petition are all the parties 
interested in consequence of the Bill ; and that on perusal 
of the Bill, the judges are of opinion, that it is fit and 
proper to be passed into a law, subject to such alterations 
and amendments as to the lords should seem proper. It 
would certainly seem not very dangerous to give to a larger 
judicial board or tribunal the power to make an order, 
which might render a particular law unnecessary, relieve 
parliament from this fo«isiness, and disencumber the public 
records of the nation of the conveyances or assurances made 
on behalf of private persons. 

§ 6.~Dt«©rce Acts, 

The divorce jurisdiction of parliament seems to have 
arisen on the reformation.* A parliamentary Divorce Bill 
is the most remarkable instance of privileged laws. So 
costly a remedy is necessarily confined to the rich ; and 
persons of small property, who are in the same melancholy 

* 31 Hen. 8, cap. 17 ; and 34 & 35 Hen. 8, cap. 16, an Act for W. Lord 
Parr, and to declare the Lady Parr's children bastards. 

34 & 35 Hen. 8. cap. 12, an Act for T. Lord Burgh, and thai Humfrey, 
Arthure, and Margaret, bom of the body of Elizabeth Burgh, who lived in 
aduUexy, shall be deemed and taken to be batitards, and disabled to inherit. 

19 Car. 2, cap. 3, an Act for the iMegitimation of the children of the Lady 
Ann Roos. The histoiy of this is given by Lord Clarendon in the Continu- 
ation of his life, p. 389. There was a subsequent Act, 22 Car. 2, cap. 1, to 
enable Lord Roos to marry again. 

Other Acts of notoriety are 9 & 10 W. 3, cap. 11, an Act for dissolving 
the mairiage between* Charles, Earl of Macclesfield, and Ann, his wife, 
and to Ulec^timafie the children of the gaid Ano : the history of this is 
given in Johnson's life of Savage. 12 & 13 W. 3, cap. 16, an Act for sepa- 
rating James, Earl of Anglesea from Katharine, Countess of Anglesea, nis 
wife, for the cruelty of the said Earl. 
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circumstances, and are equally entitled to relief, are entirely 
without remedy. A Divorce Bill begins tkus : " Humbly 
showeth and oomplaineth unto your most exceU^it Majesty, 
your true and faithful subject, A. B. that,** &c., (stating the 
marriage, cohabitation, issue, discovery of adultery, the 
ecclesiastical suit and sentence, and the action at law and 
damages.) ** That your subject's said [offending spouse,] by 
adulterous conduct, has dissolved the bond of matri- 
mony on part, and your said subject stands deprived 
of the comforts of matrimony, and may be liable to have a 
spurious issue imposed upon , to succeed to 
name, estates, and fortune, unless the said marriage be 
declared void, and annulled by the authority of parliament. 
May it therefore please your most excellent Majesty, out 
of your princely goodness and compassicm to your said sub- 
ject's misfortune and calamity, that it may be enacted," &c. 
The Act then dissolves the bond of matrimony thenceforth, 
and empowers the innocent party again to contract matri- 
mony ; it declares that such marriage shall be good, and 
the children thereof be inheritable, and derive title as other 
children bom in lawful wedlock ; and by another section, 
that the innocent spouse may claim curtesy or dower on the 
future marriage. Another section excludes the offending 
person from the property of the injured party ; and a fourth 
section excludes that party from all claims to the property 
of the offender. 

By the standing orders of the House of Lords^ a clause 
is inserted in the Bill, prohibiting an offending wife from 
contracting matrimony with the siaulterer. This clause is 
rejected as a matter of course by the Commons, and, as a 
like matter, the amended Bill is agreed to by the Lords. 

It is obvious that the Act contains nothing more than a 
judicial sentence, and the incidents of a sentence. 

§ 7. — Naturalization Acts. 

The naturalization of foreigners, that is, their admission 
to all intents into the quality of natural bom subjects of 
the realm, seems ever to have been retained by parliament ; 
but denization may be effected by the King's letters patent. 

The Naturalization Bill is in the form of a petition — 
*' Humbly prayeth unto your most excellent Majesty, the 
Lords Spiritual and Temporal^ and Commons in this pre- 
sent parliament assembled, A. B., of, &c., that it may be 
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enacted/^ &c. The enactment in the Bill is that the peti- 
tioner shall be thenceforth naturalized, and adjudged to be 
a natural bom subject of the United Kingdom ; and that 
he shall be, and is enabled to inherit estates and all 
benefits belonging to liege subjects ; and to make his re- 
sort or pedigree as heir to his ancestors, lineal or colla- 
teral^ by reason of descent, remainder, reverter, right, title, 
conveyance or bequest whatsoever, which hath, may, or 
shall from henceforth descend, remain, revert, occur, or 
grow due unto him ; as also from henceforth to ask, take, 
have, retain, keep and enjoy all monies, lands, tenements, 
and hereditaments, which he ' may or shall have by way of 
purchase or gift of any person or persons whomsoever; 
and to prosecute, pursue, maintain, avow, justify and defend 
all and all manner of actions, suits and causes, and all and 
all other things to do, as law^Uy, liberally, freely, and 
surely as if he had been born of parents being natural bom 
subjects of the United Kingdom, and any person so born 
may lawfully or in anywise do. 

By the 1 Geo. 1, stat. 2, cap. 4, no person shall be natu- 
ralized unless, in the Bill exhibited for that purpose, a 
proper clause or particular words be inserted to declare 
that such person shall not thereby be enabled to be of the 
Privy Council, or a member of either house of parliament, 
or take any office or place of trust, either civil or military, 
or to have any grants of lands, tenements, or hereditaments 
from the crown, to himself or any other persoh in trust for 
him ; and that no Bill should from thenceforth be received 
in either house of parliament, unless such clause or words 
be first inserted or contained therein.* A clause to that 
effect is therefore introduced. Also another, that the natu- 
ralized person shall not thereby obtain, or be entitled to 
claim within any foreign country, any of the immunities or 
indulgences in trade, which are or may be enjoyed or 
claimed therein by natural born subjects of the united 
Kingdom by virtue of any treaty or otherwise, unless he 
shall have mhabited and resided within the said United 
Kingdom^ or the dominions thereunto belonging, for the 
space of seven years subsequent to the first day of this pre- 
sent session of parliament, and shall not have been absent 

*.0n naturalizing Prince Leopold, this clause was repealed by 56 Geo. 3 
cap. 12, which having received the Royal Assent; the Prince was on the 
next day naturalized by cap. 13, which contained no such clause. 

2 b 
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out of the same for a longer space than two months at one 
time, during the said term of seren years. 

Id 7 Ann passed (Chap. V.) a gmeral Naturalizatioii 
Act of all persons of the protestant or reformed reli^on, on 
subscribing a certain declaration, and taking the sacrament ; 
but it was repealed by stat. 10 Ann, cap. 5. 

It would appear that, in the earlier measures of natural- 
ization, se?eral individuals were comprised in one Act* If 
this ever were the practice, it would be curious to learn, 
whether it were discontinued from reasons of public con- 
venience or out of regard to the emoluments of the officers 
of the houses of parliament. If the present practice grew 
out of a consideration of the latter kmd, it might weU be 
altered, and one Naturalization Act passed during the 
session. It would be better for the officers of parliament 
to receive their fees for doin? nothing, than for encumbering 
the statutes of the realm. Such a Bill might be well con- 
sidered, and the doubts arising on the present form of the 
Act removed. 

* The 25 Edw. 3, stat. 2, makes the children bom beyond the sea, of Jolm 
de Beaomond, Quj de Brian, Ralph Dawbeoey, natanu sobjeets. 

33 Heu. 8. cap. 25 (Public Act;, is for the making free of the childien 
of Thomas Points, William CasteUn, and John Dimmock, bom beyond tke 
sea, and to put the same children in ttie nature of English men. 

7 Edw. 6, an Act to make denizens the children of Richard Hills and 
Nicholas Wheeler. 

13 ft 14 Car. 2, cap. 32, an Act for naturalizing Mark Le Pla, and otiien ; 
and cap. 31 £br naturalizing Anna Ferrers, and sereral other peisons named 
therein. 33 Qeo. 2, cap. 19 (PriTaie), fi)r naturalizing eleven persons. 



CHAPTER XX. 



OF LEGIStATIVE PUBLICATtOKS AND RECORDS. 



§ 1. — Publication of projected Lefi*^ } 4 2. — Legislative Records, 
laiive Measures, | } 3. — Promulgation of Acts, 

In the different stages of legislation, information of what is 
done, and what is contemplated and about to be done, is 
required not only by members of the l^kilature, but by the 
public. It is also necessary to have some standard or origi- 
nal, to which resort may be had in cases in which doubts 
are entertained as to the genuineness of the text in the ordi- 
nary prints or editions of me statutes. 

§1 .- — Publication of projected Legislative Measures, 

With respect to projects of law pending before the legis- 
lature, scarcely anything is known by the public, and but 
little by the members of the legislature. Copies of bills of 
a public and general nature are delivered to the members ; 
and for the last two sessions, the old document, called a 
breviate of private biUs, has been remodelled and improved, 
and 660 copies of it have been circulated with the Votes, 
among the members of the House of Commons. 

The breviate contains, 1. A statement of the objects of 
the bill. 2. A summary of the proposed enactment 3. 
Any variation from the general law which is proposed to be 
effected by the bill. The following skeleton form will give 
some idea of its nature and use. 

Bradford Improvement Bill. 

Breviate. 
The oijed of this bill is to make provision for the Pavmg ami Lighting, 
Gleaming and Improving of the Town jof Bradford and suburbs, and removing 
and preventing nuisances (md annoganoes therein, [This appears to be a tran- 
script of the title.] 

2b2 
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For the purpose of the Act, the town of Bradford is to eomprise those parts. 
[Local Umiu. This is taken from § 107.] 

Commissiomert. 
The hill appoints all the justices of the peace, &c. [Six other paragr^hs.] 

Officers, 
The Commissioners are empowered to appoint a dark, ftc [Two para- 
graphs.] 

Improvemeni of the Town and Poiice. 
The hill authorises the Commissioners, by agreement, to purchase houses^ 
&c. [Fourteen other paraf^raphs. The last is a clause for the pre?ention 
of nuisances, &c, all under a penalty of 5/.] 

Note^^ — There i» noprovmon for caunng notice to be given oftkete or the 
other peneUtieg impoied by the btU, [This seems to be an indication of a usual 
or proper provision being omitted.] 

Raiet. 

The bill authorises, &c. [Four other paragraphs.] 

Martgoffe. 
The bill authorises, &c, the Commissioners. 

Application of Moniet, 
The monies received are directed, &c. 

Accountt. ' 
Accounts are to be kept open to the inspection^ &c. 

Penaiiiet, 
A great number of penalties are impoHed, &c. 

Appeai, 
There is a general appeal, first to the Commissioners, &c. 

Abstract of the BUL 
The preamble states that the town of Bradford, [&c.] Clauses. 
I. Interpretations. 

2 to 10. Relate to the appointments of Commissioners and their proceed- 
ings, [and so on.] 

107. Fixes limits of the town. 

108. Saving clause. 

109. Public Act. 

This instrument affords a vague and general notion of the 
contents of a bill, and a clue for further researches into 
its provisions. It is said that, to some persons^ it is more 
instructive than the bill itself; but after the perusal of 
several hundred of these documents^ I deem them to be 
of use chiefly to those who are well acquainted with the 
frame and phraseology of private Acts. 

Tlie breviate is, however, susceptible of some very obvious 
improvements, and labours under certain incurable defects. 
Of the first may be noticed, the curtailment of one-third 
of its length, by arranging the statements somewhat in 
the order of the bill, and putting a reference to the particu- 
lar section of the bill in the margin opposite the statement : 
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thus, for the first statement (which might as well be the 
last) might be cited § 107 ; and then discarding the ab- 
stract or list of the names of the clauses at the foot. 

Some of the defects of the breviate arise from its very 
nature, and cannot be cured. For instance^ as each breviate 
is a separate document, it should be complete in itself; and 
a dozen breviates, all delivered on the same day, contain 
perhaps three-fifths of common matter. Again, as the only 
means to convey fresh information of the clmnges which the 
bill undergoes in its progress is to print another document 
on each change, it is obvious that this cannot be repeated 
so often as it is required : there is a breviate of the bill as 
amended by the committee, but no subsequent breviate. Be- 
sides this, it is expensive to the suitors of the bill ; it ap- 
plies only to private bills ; it is not available for public 
uses ; and it is useful to only one branch of the legislature. 
As the breviate is entirely inadequate to secure the desired 
object, the further consideration of it may be dismissed. 

The fittest means of diffusing information of legislative 
proceedings appears to be an o€5cial periodical publication, 
exclusively confined to the exhibition of the documents 
which come before the legislature, that is, all the public 
general, local and private bills in progress. A publication 
of this kind might be brought out at one third of the ex-p 
pense of the present printed breviates ; and a portion of 
the first expense would be recovered by the profits arising 
from the sale or circulation which it would obtain. 

Assuming that a publication of this kind were determined 
on, we may glance at the execution of the new and very dif- 
ficult task of editing it ; and the best means of overcoming' 
the difficulties of that task. Bills for general and public pur- 
poses might be fully exhibited. But wiji respect to local and 
private bills, abridgment must be employed ; and the object 
would be to unite brevity with precision. The present dif- 
fuse style of drawing these bills is incompatible with brevity ; 
and the' making of a mere abridgment involves a sacrifice df 
precision. The only remaining expedient is to resort to 
reference. For this purpose the most usual and correct forms 
of provisions should be printed in one number of the publi- 
cation at full length, and names be assigned to them, and to 
the blanks which they contain. In exhibiting the particular 
bills in subsequent numbers, reference would be made to 
these clauses by the assigned names, and to the pages where 
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they are fully set forth; the matter to fill up the blanks 
would be fiiuly expressed ; and any variations fiom the 
standard forms woohl be pointed out. When^ m the same 
publication, several bills containing the same oonunon 
clauses would have to be exhibited^ even this spedficatioa 
might be curtailed by giving, for all the bills^ one set of re- 
ferences to their conmion provisions ; and where the pro- 
visions are the same in kind and terms, as for divorce and 
naturalization, a mere list of names would suffice. To the 
abridgnEient might be annexed a notice of any departure 
from the gen^d law, &c., as shown in the mode of re- 
duction and examination of bills of the same sesfflon (Chap- 
ter XVI. § 3.) If the plan of drawing private bilk were 
improved, the summary miffht be more copious and exact. 

Alterations in these bilk, in their progress, would be 
exhibited from time to time. 

It is scarcely necessaiy to observe that, in a publication 
which would be a mere statement or summary of docu- 
ments, no narrative or foreign matter whatever could be 
admitted. The notes of k^l criticism, before mentioned, 
and the faithful statement or abridgment of biUs, would 
therefore constitute the whole duty of the editor. 

The size of page, the type, the number of pages, the 
period of issue of such a publication, are all matters of detail ; 
it does not appear to be material that the number of pages 
in each publication should be the same ; and perhaps the 
period of issue might be regulated by the press of matter. 

§ 2. — Legislative Records. 

The original bills engrossed on parchment are (when the 
bilk have received the Royal Assent) preserved in the 
Parliament CMBce at^Westminster. A transcript is made at 
the end of the session, on parchment membranes pasted to- 

Erther and rolled up. This is sent to the Record Office,, 
ondon, and is called the Parliament Roll, or Rolk, to which 
relation b had by the Courts in doubtful cases. ' But or- 
dinarily the collection printed by the King's printer k re- 
ceived as evidence ; and by the stat. 41 Geo. 3, cap. 90, sec. 
9, it is enacted that copies of the Statutes of Great Britain 
and Ireland prior to the Union, printed by the printer duly 
authorised, shall be received as conclusive evidaice of the 
several statutes in the Courts of either kingdom. The 
Lords' Committee of 1836 came to the conclusion, ^' That 
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there was no mode of writing on parchment which cpuld« 
upon the whol9« be advantageously substituted for the en-* 
grossing band> or black letter^ then in use/' This leaye3 the 
question of printing on parchment in a common Roman 
type untouched ; and that we may now consider. The biU^ 
as already observed^ is printed for use, while the measure 
is under deliberation ; the alterations made are also printed ; 
and when the time for correction i^ past, the copying ii^ 
court hand on parchment is made. Now> a copy at this 
stage can only introduce errors ; and in the copy, at third 
hand, for the Record Office^ and the King's printer, the er- 
rors must be multiplied.* Both these sources of error might 
be dried up> and any number of original records of the first 
degree of authenticity^ obtained by taking clean and care- 
fully corrected impressions on parcnment of the printed bill, 
as finally settled by both Houses ; and the forms might be 
stereotyped for future use, and to remain a durable record 
to posterity. 

§ 3. — Promulgation qf AcU> 

The purposes of positive law imperiously require that 
every citizen should be affected with an implied knowledge 

* Tho «iror in the 6th sec. of Lord Tenterden's Act, 9 Geo. 4} cap. 14, requir- 
ing representations ** to the intent that a person may obt^iin credit, money, or 
goods, upon,'' to be written, &c. has been already noticed (Chap. XIII. } S). 
In Lyde v, Bernard, 1 Mee & Well Rep, Sxc. 101, Giimey B. said, that he 
had no doubt that it ou^ht to be read *^ may obtain money or goods upon 
credit."— Alderson B. thought it highly probable, that as drawn by Lord 
Tenterden, the words were ^upon credit." — ^Parke B. would interpolate 
words and read it as if it were '^ to the intent to obtain credit, mon^y, or 
goods upon such representation." — Lord Abinger was of opinion that " the 
word " upon^' must be rejected as nonsensical, and that they could not 
admit a conjectural trans^iosition of it in order to intevpret the statute ; 
neither did he think that either of the conjectures offered th^ most probable 
account for the introduction of the word. The manuscript of this clause 
most probably contained the word " thereupon ;" in revising it, the author 
considered that the word was superfluous to express his me^niag, and that 
it might possibly, if it had any efifect, rather narrow the construction, he 
has therefore meant to strike it out, but has nor carried his erasure with 
sufficient force through the latter part of the word. The word '* tipon*' has 
therefore found its way into the print, and has escaped notice anerwaids 
when the Bill was in Committee. The printers of Bills for the two Houses 
seldom correct an error on the side of omission. Every thing which is not 
beyond doubt erased in manuscript is sure to be served up in print ; and if it 
should afterwards escape detection in the Committee, finds its way upon 
the Rolls of Parliament, and into the Statute Book." 
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of the laws. But it is a dictate of reason not less obvious, 
that the most effective means of information should be em- 
ployed to instruct the citizens in matters where ignorance is 
so perilous. This has been deemed, in nearly all countries, 
to be satisfied by promulgating the laws after they are 
made. In this country the duty of promulgating the sta- 
tutes has been greatly neglected. It even seems to have 
retrograded, for in former ages writs were directed to the 
sheriffs of the different counties throughout England to 
proclaim the new Acts of Parliament in all places through- 
out these bailiwicks ; and the usage, in obedience to these 
writs, was to proclaim the statutes at the County Courts, 
and there to keep the transcripts, that all who chose might 
read and copy them. At that period of our history the 
freeholders of the county resorted for justice to the County 
Court. It was a popular and flounshing tribunal ; and, 
perhaps, before the invention of printing, no plan could be 
better adapted to the end of publication. The practice has 
been long discontinued ; and the mode of publishing /the 
statutes entirely changed. They are now sent gratis to 
public officers, corporations, courts of sessions, clerks of the 
peace, and petty sessional benches of magistrates. By all 
of these they are reposited in places not accessible to the 
public, and not always accessible to the officers for whose 
use the Acts are furnished. The statutes are also sold 
separately or in sets to all customers; but not at easy 
prices, for the printing of the statutes is a patent right. The 
monopoly of the patentees is, however, .virtually infringed 
by numerous republications of the Acts in an abridged 
form, or with notes, barely sufficient to protect those who 
print them from the penalties of infringement; but the cir- 
culation of these unauthorised publications is not extensive, 
nor worthy of encouragement. Hence persons generally are 
left to inform themselves of the laws at their own costs and 
suggestion; and it may with truth be affirmed that the 
way in which the public are, for the most part, impressed 
with a knowledge of the laws, is the observation which they 
take of the reports in newspapers and similar publications, 
of cases in which legal pains for the breach of laws have 
overtaken their unwary neighbours. 

In other countries official gazettes are used for promul- 
gating the laws ; and in the Netherlands a law does not 
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come into effect until twenty days after the date of the 
official journal in which it is published.*^ 

The London Gazette is used for proclamations, &c.f 
Thus the 19 Geo. 2, cap. 34, sec. 2, directs that Orders of 
Council for certain offenders against the excise laws to sur- 
render themselves within forty days should be published in 
two successive London Gazettes, and copies be transmitted 
to the sheriff of the county where the offence was committed, 
who was, within fourteen days after the receipt thereof, to 
cause the same to be proclaimed within the hours of ten in 
the morning and two in the afternoon in the market places, 
upon the respective market days of two market towns in the 
said county, near to the place where the offence was com- 
mitted. 

In a country where journals and periodical publications 
are the great vehicles of information, it seems wise for the 
legislator to avail himself of that means of promulgating his 
laws. 

In the publication before suggested, prints of General 
Acts which pass the legislature might be circulated; 
but they should be, printed on sheets which might be 
detached from the abridgment of bills, and with separate 
paging, for the purpose of their being made up and bound 
apart. An index should also be appended at the end of the 
parliamentary year. 

* Code Civil du Royaume des Pajs Bas,' liv. 1, Dispositions G4nerales, 
Art 2, 3. 

f In the ''Mechanics of Law-making," p. 185, Mr. Symonds proposes 
that all matters which concern the whole kingdom should he inserted in 
the National Gbzette, such as general laws, docoments of cases referred to 
the treasury, the customs, and excise, statistics of courts of justice. Adver- 
tisements, &c. he says, might also he inserted at a charge. 
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CHAPTER XXI. 



OF DRAWING A DOCUMENT OF SUBLEOISLATION. 
^ 1. — 3f titter of Bye Lowe, S^e. \ ( 2.^* Form. 

The above is a class of documents which has received but 
slight and superficial notice from legal critics. Indeed, 
although our jurisprudence has long been familiar with the 
bye-laws of corporations and fraternities, and the ordinances 
and constitutions of the Commission of Sewers, it is only 
within the last half century, that the number of the matters 
regulated sublegislatively has been considerable. The 
bye-law, order, regulation, ordinance, or rule, as it is vari- 
ously termed, has now acquired an important place among 
legal documents. 

§ 1. — Matter of Bye Laws, ^c. 

The materials from which the substauce of a document 
of sublegislation is taken are far too extensive to be de- 
scribed, or examined in detaiL A brief allusion to s6me of 
the more usual matters which are remitted by the sovereign 
to the regulation of inferior powers will show the varying 
nature, and widely extended range, of the sublegislative 
function. The common characteristic of these matters is 
their minuteness, or their complication with localities and 
other circumstances, which render their correct apprehen- 
sion difficult to, if not unattainable by, the supreme legis- 
lature. Where the apprehension of the subject is not full 
and correct, the legislation cannot be satisfactory; and if 
the subjects over wmch the authority of sublegislation is to 
be exercised be exactly defined, and the supervision and 
control of the regulations be effective, there appears to be 
no danger to the Constitution from the practice. 

But these points are of indispensable importance. As 
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regards the first, — ^the accurately marking out the limits of 
the jurisdiction — ^the statute 15 Hen. 6, cap. 6^ notices 
that the unlawful ordinances which it restrains were made 
by guilds under colour of rule and governance^ and other 
terms in general words to them granted by charters and 
letters patent. 

And that the revision and approval by some superior 
authority is necessary is seen from the experience, in the 
case just mentioned^ of the grievance of unlawful and un- 
reasonable ordinances, by rulers, guilds, &c. made without 
check for their singular profit, and to the common damage 
of the people ; and from the daily experience of arbitrary 
Bye Laws made by Commissioners and Companies under 
Local Acts. The statute above mentioned in the way of 
redress provides, that the ordinances should be approved 
by justices of the peace, or the chief governors of towns; 
and the statute 19 Hen. 7, cap. 7, requires that they should 
be approved by the Chancellor, or justices of assize. This 
is a precedent for revising the bye-laws of all public bodies. 
Modem public Acts generally provide for the allowance of 
rules, as in the case of the general rules made by the 
Commissioners under the Poor Law Amendment Act^ which 
must be submitted to the Secretary of State, and laid before 
parliament. In rules of forensic practice, there is a difiS- 
culty in providing a revising or controlling authority ; the 
courts are sufiiiciently jealous of the usurpation of other 
functionaries, but if abuses creep into their own regu- 
lations, the Subject seems to be destitute of direct remedy. 
The rules of the Court of Common Pleas for taking of 
the examination of married women were considered to 
be in several respects at variance with the intention of 
the legislature ; but the court were slow to perceive their 
error, and the public had no effective appeal to correct 
it. In .this description of subordinate legislation, there 
seems to be a confusion of judge and party ^ whose offices 
ought to be kept separate. 

The control of a vigilant tribunal is as necessary a pre- 
caution as the former. Several of the bye-laws, which 
have been approved by judges, &c. have been held ilL The 
one hereafter mentioned of the Coopers* Company was ap- 
proved by Lord Hardwicke, and Lord Chief Justices Lee 
and Willes. And a similar bye-law, which had the sanc- 
tion of the Lord Chancellor, and the judges of the Courts 
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of King's Bench and Common Pleas, was also held to be 
unreasonable.* It is clearly established, that inferior au- 
thoritiies are subject to the inspection and coercion of the 
Court of Queen's Bench, by Writ of Error, Certiorari^ or 
Mandamus ; but these are often taken away and no other 
control provided. 

The chief matters which have been thus regulated are, 

1. The conservation of order and good government 
within particular places and jurisdictions, as boroughs or 
towns corporate, which is entrusted to the mayors and chief 
officers and councils therein. 

2. The good government of societies and fraternities, 
crafts, and mysteries, which is entrusted to the masters, 
wardens, &c. thereof. 

3. The regulation of the officers of departments, which is 
entrusted to superior officers : thus the officers of the As- 
sessed Taxes Acts are put under the regulations of the Trea- 
sury, by 43 Geo. 3, cap. 99, sec. 61. 

4. The administration of particular branches of the pub- 
lic service. The care of sewers is entrusted to commis- 
sioners thereof appointed. Revenue matters are entrusted 
to the heads of different departments. Poor Law afiairs, 
which were entnisted to many boards of directors, justices, 
guardians, &c., are now entrusted to one Board of Com- 
missioners. 

5: The forms and administration of justice are entrusted 
to courts. The laying down of rules of practice by courts 
of justice is one of the most familiar instances of indirect 
subordinate legislation. Such rules are the orders by 
Lords Bacon and Nottingham in former times, and the 
new orders of and since 1828 in Chancery, and the Re^ 
gulcB Generates of the courts of common law. These rules 
are to be observed on pain of nullity of the proceedings 
carried on in the courts ; they are therefore sufficiently 
sanctioned by the tacit acquiescence of the legislature in this 
exercise of judicial authority. 

Of direct subordinate legislation of the same kind, in- 
stances are to be seen in the rules for assimilating the 
practice of the common laV courts under the statutes ; and 
the rules for takincr the examination of married women under 



* The Master and Company of Frame-work Knitters v. Green, 1 Lord 
Ray. Rep. 113. 
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the Fine and Recovery Act. Previous to the issuing of the 
modern rules of practice, this subject underwent some dis- 
cussion, llie Commissioners for amending the practice in 
Chancery made their report in 1826^ which contained 
several propositions for improving the proceedings of the 
court. It was at first intended to bring a Bill into parlia- 
ment, to carry into effect the whole of their propositions^ 
but this intention was abandoned on the ground that, as the 
court itself was competent to make orders for nearly the 
whole exteift of the propositions, such Bill was unnecessary. 
In April, 1828, a new set of orders, embracing a considevable 

E)rtion of the Commissioners' propositions^ was issued by 
ord Lyndhurst and his colleagues. In giving out these 
orders. Lord Lyndhurst stated, that the propositions which 
remained divided themselves into two classes. First, pro- 
positions which could not be carried into effect, except by 
the legislature, because that part of the practice of the court, 
which depended on Acts of Parliament could not be varied 
but by Act of Parliament. Secondly, propositions which 
related to orders of course^ and the regulations of offices, 
materially affecting the ancient and established emoluments 
of the officers of the court, and therefore could not be car- 
ried into execution without parliamentary aid. The Com- 
mon Law Commissioners, in one of the questions which they 
issued to members of the legal profession, asked, whether 
there should be a further provision to direct the judges to 
draw up, or cause to be drawn up under their revision, by 
some fit persons, one uniform system of practice for the 
several courts, and directing them from time to time to 
revise it, or what more preferable mode occurred? In 
answer to this question, ten out of twenty gentlemen thought 
that it would be proper for the judges to construct, and 
periodically revise, a system, or code of practice ; and two 
of these seemed to think that no directory, or legislative 
provision, was necessary to enable them to do so. Two 
gentlemen thought, that the drawing up of the rules ought 
to be the business of the Commissioners themselves, or of 
persons to be specially appointed, the revision being com- 
mitted to the judges ; two thought that the judges ought 
to appoint persons to draw up the rules ; two approved of 
the objects, but omitted to point their answers to the mode 
of its execution ; and two declined to answer at all. The 
Commissioners proposed, that there should be promulgated. 
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by authority of the judges, one book of practice for the three 
common law courts, in reference to all matters in which 
they have a concurrent jurisdiction ; and that new editions 
of the book should be published under the sanction of 
RegvltB Generates . Accordingly, the Act 11 Geo. 4, & 1 
W. 4, cap. 70, empowered the judges, or any eight of diem^ 
to make rules for the regulation of the practice of the three 
. courts at Westminster. 

6. The determination of a particular controversy. By 
the First-fruits Non-payment Act, 23 Hen. S, cap. 20, 
if a friendly, loving, and tolerable composition could be 
agreed on by the King's Highness and the Pope's Holiness, 
to extinguish, or moderate the payment of annates, it should 
stand in strength, force, and effect of law inviolably to be ob- 
served. By the 37 Hen. 8, cap. 12, the award, or decree of 
the Archbishop of Canterbury and others, concerning the 

Eayment of tithes in London, should be as an Act of Par- 
ament. 

7. The case of a province. The stat 34 & 35 Hen. 8, 
cap. 26, art. 119, empowered the King to make and alter 
laws and ordinances for the government of Wales. By the 
3 & 4 W. 4, cap. 85, sec. 43, the Governor General of 
India may in India make laws and regulations to be of the 
same force as Acts of Parliament. 

8. Promulgation of particular laws. The British and 
Irish Currency Assimilation Act empowers the Commis- 
sioners of the Treasury to publish and distribute copies of 
the Act^ or extracts therefrom, or any explanation thereof, or 
orders and directions relating thereto, throughout Ireland, 
with tables showing the difference of the currencies. 

There are some few cases, in which regulations of an 
experimental nature, but embracing a whole department of 
policy, or extending over the whole country, have been 
authorized to be made by public bodies. It was probably 
with a view to experiments in laws, that the statute 31 
Hen. 8, cap. 8, and 34 & 35 Hen. 8, cap. 23, gave to 
the King*s proclamation the effect of Acts of Parliament; 
Regulations of this decree of extent and force are not to 
be broadly distinguished from statutes ; and the delegation 
of the power to make them can only be justified by the 
clear inability of the supreme legislature to deal efiectively 
with the subject. It follows abo from this, that the dele- 
gated power should not be continued after the fruits of its 
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experience have been collected, and can be exhibited in an 
intelligible shape to the consideration of the legislature. The 
rules should be at first provisional and experimental ; those 
which are proved to be wholesome should from time to 
time be consolidated, and framed in the legislative form by 
the Commissioners, and then submitted to the legislature, 
to be by it revised and considered, and, if approved of, regu- 
larly enacted. 

By the 33 Geo. 3, cap. 52, the civil and military govern- 
ment and revenues of the British possessions in the East 
Indies are put under the Court of Directors of the East 
India Company, and the Board of Control. The directors 
are to submit their proposed orders and instructions to the 
board (sec. 12), who alter and finally settle them (sec. 13). 
On the neglect of the directors after requisition, the board 
itself may originate orders (sec. 15^, from which, however, 
there is an appeal to the King in Council. The directors 
formed a dispatch headed, *' Political Department,'' and 
sent it to the Board of Control : that board acted on it, and 
made alterations therein, and then returned it to the direc- 
tors : upon the merit of these alterations, a discussion took 
place between the directors and the board, which not re- 
sulting satisfactorily to the former, they rescinded their 
resolution upon wmch the Dispatdi was framed, and re- 
quested the board to originate the Dispatch. The Court of 
Kind's Bench held that the directors had no power to re- 
scind their resolution, and annul the Dispatch; the Act 
gave them no such power, and it was not to be inferred.* 

§ 2. — Form, 

As this document is one of novelty compared with those 
before described, it possesses a degree of ductility of form, 
of which they are not susceptible. On the one hand, the 
draftsman has not the safe guidance of approved precedents 
for every clause of the draft; but, on the other hand, he is 
not fettered by a peculiar method of preparing it. He can- 
not better employ the liberty which is thus afforded to 
him than by introducing sucn improvements in expression 
and arrangement as the cultivation of legal criticism has 
shown to be every way desirable, but which the rigid forms 
of the more ancient and usual documents will not admit. It 

* The King v. East India Company, 4 Barn. & Adolph. Rep. 530. 
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is said to bare been wdl observed, that ''every statute, 
ordinance, and provision whidi is made by foice of the 
Commission of Sewers ought to consist upon four canaes : 
\. The material cause, and that is the substance. 2. The 
formal cause, and that is the manner, with convoiient cir- 
cumstance. 3. The effectual cause, and that is the autho- 
rity according to the conunission. 4. The final cause, and 
that is pro bono pfMico et nunquam pro privaio"* The 
second and third causes we will consider und^ the heads 
of warrant, jurisdiction, approval, and sanction. 

Warrant. — It is proper that the law, under which the rule- 
makers proceed, should be announced in the front of their 
orders.f Where the commission is contained in a public Act, 
it does not appear to be necessary to recite any part of it par- 
ticularly ; and if the authority be to be collected from several 
provisions in the Act, such a recital may be dangerous, for 
it can seldom be sufficiently full and accurate, and it leads to 
the erroneous supposition that there is no more authority in 
the Act than is specially set forth in the order. An allusion 
thus, '* By virtue of an Act (&c.), do order,'* &c. is sufficient; 
and marginal references may be made to the sections of the 
Act, for the purpose of pointing out any provision to which 
it 19 desired to draw attention. 

Jurisdiction, — It should be made lo appear, that the mat- 
ter regulated comes within the scope of the commission of 
the efficient. Thus, if the authority extends over a class of 
subjects designated by a particular name, or described by 
circumstances, that name or description of circumstances 
should be used in the documents emanating from the com- 
mission. 

^jcprwa/.— The approval of the regulation by the supe- 
rior or controlling officer should be stated. This is com- 
monly given after the document is executed by the immediate 
rule-maker. It is not always noticed in it ; the indication 
by the indorsement or external memorandum being deemed 
sufficient. It seems, however, better to have it stated in 
the document, that it is made " with the approbation of the 

« Keighlev*! case, 10 Co. Rep. 139. 

f Ut conBtet univenis qui statuta psssentia lecturi sunt, qu&nam aaetori- 
tate sancita fuerint, hoc FrontUpicio locandum censuimus instFumentum, 
quo planS constat, plenariam auctoritatem mihi traditam pro condendis 
lei^ibus et statutis, &c. Preamble to Bishop Fisher's Sututes for St. John's 
ColleK®9 Cambridge, quoted in Bur. Rep. 169. 
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superior/' or that the rule-maker "doth order, subject to 
the approval of the superior." 

Sometimes particular forms are required by the Act, as 
the Stat. 13 Eliz., cap. 9, required that all laws, ordinances, 
and constitutions, made by force of the Commission of Sew- 
ers should be written in duplicate on parchment, indented, 
and under seal of, at least, six of the commissioners, &c. 
Such solemnities must, of course, be observed. 

Sanction. — It is generally deemed necessary to give 
stringent sanctions to secure obedience to orders, &c. It 
is proper that these should be adverted to in a strict order, 
in a style of suitable modesty ; and although it is not easy to 
trace the lines of such a style, we may note some deviations 
therefrom. An Act of common council prohibited the 
bringing, or using of any but Thames sand in London ; and 
the penalty on breach was made recoverable by action of 
debt, wherein no essoin, protection, or wager of law, should 
be allowed. On a plaint for the offence being removed 
out of the city into the Court of Common Pleas by writ of 
privilege, Anderson C. J., Windham J., and Periam J. 
" did greatly speak against the said Act, not only for the 
matter and substance of the Act, but also for the form of it/' 
In reference to the latter point, the justices said, that the 
council were very presumptuous in making Acts so parlia- 
ment-like, *' that no essoign, &c.,'' and that they did arrogate 
to themselves too high authority. And the judges stirred 
up the plaintiff to exliibit at the next parliament a Bill 
against them for it, and to sue them in the King's Bench 
for their presumption and insolence in that their dealing, 
and said it would shake their liberties, and grow to a greater 
matter than they thought or were aware of.'*' This was not 
an unusual clause. In another common council Act, where 
it was inserted, it was also objected to by the Court of King^s 
Bench, f 

The Coopers' Company made a bye-law, that the steward 
should give a dinner to the livery of the company on Lord 

* 6odboltRep.p. 106. 

t Anonymous, 3 Mod. Rep. 193. 

In another case it ivas said by the city counsel, that the bye-laws in 
London mrere made by the Mayor, Aldermen, and Common Council, assisted 
with the Recorder, Counsel at Law, and many others learned and well read, 
not only in the laws of the kingdom but in all other human learning, and 
not by men educated and skilful only in trade. Player v, Vere, T. Ray« Rep. 
325. 

2c 
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Mayor*s day, or pay a fine of 20^., or swear that he was 
not worth 300/. The Court of Common Pleas considered 
the bye-law unreaisonable ; and besides that, they thought 
it would fairly admit of question, whether the bye-law were 
not bad by reason of the oath required to be taken. In 
addition to the impropriety, and perhaps illegality of such 
an oath being required, it is a cruel disclosure oi a man's 
circumstances. There was no necessity for such an oath, 
and oaths should not be unnecessarily multiplied.^ 

Under a bye law, the right of bringing an action to re- 
cover a penalty cannot be given to any who are strangers 
to the body which makes the bye law. In a very recent 
case^ it appeared, that in a bye law of the Turners' Com- 
pany^ the penalty was recoverable by the master and war- 
dens /or the time beings to be applied to the maintenance of 
the mystery. It was held that the persons who were master 
and wardens, at the time when the penalty was incurred, 
could not sue when out of office, and that the incorporated 
body could not sue, not being named ; and it was doubted 
whether the present master and wardens could take in suc- 
cession a right which first accrued to their predecessors, so 
as to be able to sue.f 

* Carter v, Sanckraon, 5 Bing. Rep. 79. 

f Graves o. Colby, Q.B. Michas. Tenn, 1838, 9Adol. & Ellis Reports, 
S6«. 
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Instruments of compact between nations and states appear 
to concern the diplomatist more than the lawyer. But they 
are essentially legal documents ; they are governed by the 
principles of composition which we before endeavoured 
generally to explain, and they form a class not numerous, 
but so important in the order as to make it evidently im- 
proper to omit, in the case of this class, the special applica- 
tion which other kinds of documents have received of those 
general principles. Their mixed character must, however, 
furnish an apology for the meagreness of our observations. 

Those writings of international compact which are prelimi- 
nary to more formal instruments, or have in view a single 
object or enterprise, are called conventions ; definitive com- 
pacts, of a more general nature, are called treaties. The 
distinction may be drawn still finer ; but as it is not uni- 
formly observed, and does not involve any important differ- 
ences of form, it will be here disregarded, and the term 
" treaty" alone used. 

In treating of this instrument, we will first notice the 
usual objects which the matter of it concerns ; next the cha- 
racter of the expression ; then the implication from common 
forms and understanding, and the variations therefrom, 
which may require to be expressed ; and lastly the formal 
parts of the instrument. 

2c2 
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$ l.—lftual Objects of Treaties, S^e. 

A treaty of alliance is either offensive or defensive; of- 
fensive when the confederates acree to unite their forces, or 
one is to furnish to the other, aid» in an attack on an enemy 
of one or both states ; defensive when the confederates agree 
to defend each other against aggressions from their respec- 
tive enemies. In this treaty, the nature of the aid will be 
fully defined. If a force^ by land or sea, of foot or horse, 
be stipulated, the number of men, ships, &c., the expense 
of the expedition, the period of service, recruitment and re- 
turn, will be regulated. If a subsidy be stipulated, its 
amount, the instalments^ and mode of payment, and the ap- 
propriation will be determined. If the aid be of warlike 
stores and ammunition, the sort, quantity, depot, and de- 
livery will be appointed. Care will also be taken to define 
the case of intervention, and at whose instance the contin- 

i rent is to be furnished ; also to what extent, and how, efforts 
or conciliation may be used by the contracting party not 
attacked, to heal a breach, or avert threatened hostilities 
from his confederate. In these treaties, articles are often 
inserted to preclude one or both of the parties from entering 
into similar relations with other states. 

A treaty of commerce establishes an amity between the 
states, and the commercial intercourse of their respective 
citizens in all or certain kinds of commodities, on terms with 
respect to charges on importation, &c., immunities and 
prohibitions, which are settled or referred to. The protec- 
tion of consuls, and the privileges of residence, suit, free- 
dealing, and disposition of property, and exemption from 
extraordinary taxation, and also from service and exactions 
incompatible with their allegiaace to their native state, will 
be secured to the traders. In a treaty of navigation^ the 
conditions which determine vessels to belong to the contract- 
ing states, the ports which the vessels are allowed to enter, 
and the duties they are to pay, must be fixed. Commercial 
treaties are dissolved by war ; but they often stipulate that 
a space of time is to be given for traders to withdraw in the 
case of a rupture between the contracting states ; and liberty 
is sometimes afforded to those engaged in special employ- 
ment to remain, and their persons and effects are secured 
from violence and confiscation. Commercial treaties in 
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favour of particular countries are. like those of alliance^ 
often exclusive of other nations ; sometimes they are hard 
bargains driven by one state, without regard to reciprocity 
of benefit in the other. Relations o( commercial intercourse 
on equal terms need not the encouragement or formal 
sanction of treaties ; but until the civil legislation of states 
shall be conformed to more liberal notions of international 
law, the protection of the property, &c., of traders, must, 
to a great extent, rest on compact. 

Treaties are often entered into for the assertion and en- 
forcement of principles of international law. Instances of 
these are the Convention of the Northern European Powers, 
under the iiuspices of Russia, for the assertion and establish- 
ment of the doctrine that free ships make free goods. The 
treaties or conventions entered into by most maritime na- 
tions, at the earnest and unwearied solicitation^ of the British 
Government, for the suppression of the infamous traffic in 
slaves, are striking and honourable instances. In treaties 
of this nature, the forcible means taken for the maintaining 
of the principle ought to be confined to the subjects oF the 
contracting powers ; but it is often desired to extend them 
further. The treaty with the U. S. America, 1794, art, 
10, for the reciprocal security of property, advances a prin- 
ciple which Great Britain has steadily maintained, that it 
is unjust and impolitic that debts and engagements con- 
tracted and made by individuals having confidence in each 
other, and in their respective governments, should ever be 
destroyed or impaired by national authority, on account of 
national differences and discontents. 

In a treaty of cession of territory or sovereignty, the boun- 
daries of the country ceded must be defined ; the one party 
will relinquish claim to the sovereignty and territorial rights ; 
a time must be fixed for the troops of that party evacu- 
ating the country, and for the delivering up of the fortresses, 
&c., and the conditions stated on which they are to be given 
up. * In modem cessions the rights of individuals to their pro- 
perty are held sacred ; and in the division of an empire, the 

* On the retro-cession of St. Christopher's to the English, by the French 
under the treaty of peace, 1666, the French demolished the forts after the- 
publication of the peace. The treaty was silent as to forts. It was made a 
question, whether the French were bound to repair them. When forts are 
to be rendered, they must not be demolished places ; for in interjireting trea-> 
ties, the lule is vtrta artii i€cundum,arhm mieiiigenda tuni. 
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quality of a mixed subject^ that is, one of both governmeDts, 
must be acknowledged and maintained for at least one 

feneration ; proper time should also be allowed for the in- 
abitants of the several portions to make their option of 
resorting to places within the allegiance of the rest of the 
empire. In the treaty of peace with America, 1783, no 
sufficient dispositions were noade on the above points, and 
they were principal objects in the treaty of 1794. If the 
divided territories be contiguous, the case of properties di- 
vided by the frontier line must be regarded. If the original 
state have a national debt, a partition of the burden must 
be made. The American colonies, however, assumed no 
part of the debt of the empire from the government of 
which they revolted. The public documents of the original 
empire may also have to be divided. 

A treaty of federation, after describing the contracting 
states, will assign a name or style to the confederacy, and 
fix a date of commencement and a period for its duration. 
The federal privileges of the citizens of the several states, 
and reciprocal privileges conceded by the several states to 
the citizens of each other, will be defined. A federal as- 
sembly will have to be created, and detailed schemes for its 
organization, jurisdiction, and working, provided. A com- 
mon or federal executive, and a supreme appellate tribunal, 
must be erected. The protection of the confederation and 
every part of its territory from foreign aggression must be 
secured by appointed means for the common defence ; the 
fellowship of the several states must be ensured by provision 
for adjusting disputes which may arise between or among 
them ; and the safety and stability of the authorities of each 
state secured against intestine disorder, by further provisions 
for their deriving aid from the forces of the commonwealth. 
In the dealings of the states and their citizens with the fede- 
ral powers, and with each other, uniformity will be promoted, 
and misunderstanding and deceit prevented, by common 
standards of value. The quotas or contributions of the 
several states must be fixed expressly, or by reference to 
some scale or principle susceptible of application and veri- 
fication. The public establishments and undertakings which 
the federal powers are to maintain or engage in for the 
benefit of the confederation, or two or more states in it, must 
be, as far as possible, anticipated and defined. The external 
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relations of the confederation must be rigidly confined to the 
federal powers; to which> also> the dominion of the territolry 
of the states ought to be ceded. 

A treaty of accession by one state to the dispositions in a 
treaty between other states^ simply expresses the fact that 
the one state doth accede to the former treaty, and that 
the original contracting states accept the accession. The 
original treaty is commonly set forth at large in the acces- 
sion, or annexed thereto. If any exceptions 6r modifica- 
tions are agreed on, they are expressed and declared to be 
additional articles. 

In a treaty of guarantee, the principal treaty is set forth, 
or annexed ; atid the dispositions and arrangements therein, 
are placed under the guarantee of the powers by whose 
mediation, or under whose auspices, it was concluded. 

§ 2. — Style or Character of the Language, ^c. 

There is no document which so much requires exact and 
determinate language as a treaty, for it admits of no judi- 
cial or authoritative interpretation; and the rules for its 
exposition, furnished by writers on public Law, are exceed- 
ingly vague, and are questionable in their principle aa well 
as their application. These rules, however, will afford some 
direction as to the points in which the terms of the treaty 
will be most open to attack, and which, therefore, should 
be most laboured. When the subject matter of a treaty is 
favourable, the terms of the treaty are to be construed liber- 
ally, and ambiguous terms are to be taken in the most ex- 
tensive of their senses ; and on the other hand, terms are to 
be restrained when the matter is deemed odious. This rule 
may induce caution to express matters which might be 
deemed odious more fully and formally. Favour, it is said, 
is due to the possessor, to him who seeks to avoid a loss 
against him who would procure a gain, for peace against 
war, for stability against change, for restitution against de- 
tention. There are, however, not a few matters which may 
be put in both lights. In this document, as well as every 
other, common form, or usage, is the best guide to the lan- 
guage which is most proper ; and deviations therefrom must 
be most carefully expressed. 

It may readily be admitted that no document can be so 
difficult of construction as that which is to express the com- 
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mon meaniDg of parties of several nations and languages. 
Since the disuse of the Latin language, European niations 
have had no common medium for expr^sring and recording 
their engagements. The language now sometimes used in 
common has few intrinsic qualities to recommend it for 
solemn instruments. It must often happen that technical 
and other expressions receive from the laws and customs 
of the country in whose language the treaty is written, a 
meaning of the extent or reach of which the foreign diplo- 
matists may not probably be aware. The adoption of the 
tongue of one of the parties must, therefore, confer some 
advantage on him ; to obviate this, treaties are frequently 
made in the language of each of two contracting parties. A 
triglot treaty is less common. 

Many treaties are elaborately drawn, with every design 
and every care to express their objects ; others are said to 
be framed in terms of studied and subtle ambiguity. To 
detect fraud of this latter kind, by internal evidence of the 
document, is not easy ; and it is not .within the scope of our 
inquiries to attempt to do so. We may observe that often 
in Treaties, the language is of a vague, and almost figura- 
tive, character; the sentences are involved and complex; 
dispositions of several kinds, and relating to divers subjects, 
are crowded into one article ; and the objects of a single 
document are compUcated. 

§ 3.r^IfnpliccLtions, ^c, in Treaties. 

If the treaty is to bind, notwithstanding the violation of 
one article, there must be an express stipulation that the 
others shall continue in full force. 

The treaty will commence, if no other time be fixed, on 
the exchange of the ratifications by the contracting states. 
A time is often fixed, within which tne ratifications are to be 
made. 

A treaty is supposed to be of indefinite duration, unless a 
limit or term be fixed, or from the nature of things, as the 
consummation of its objects, arise: there therefore appears to 
be no advantage in declaring a treaty to be permanent. If 
the object of the treaty be of a fluctuating or variable nature, 
the treaty may contain a stipulation for its revision. 

The old doctrine was, that a treaty was, in every article, 
annulled by a war between the parties, and so continued on 
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the return of peace, unless revived by an express or implied 
renewal. The application of the rule might be prevented 
by express stipulation, that the treaty, or any article, was to 
endure throughout a state of war, as was done in the Ame- 
rican Treaty, 1794, of which the 10th article expressly con- 
templates the recurrence of hostility. And where the sti- 
pulation of a treaty must, in its nature, apply to a state of 
war, as well as peace, it will be deemed perpetual.^ 

The regulations in a treaty are supposed to be conform- 
able to the law of the country which it is to bind. If the 
law would not permit the regulations the parties have in 
view, all that can be promised is, that the executive who 
makes the treaty will apply for legislative measures to 
carry out its arrangements. The statute 7 Geo. 4, cap. 5, 

Erepared the law, for treaties with countries in America not 
aving national merchant shipping; and so have several 
temporary Acts for Slave Trade Treaties. 

When the stipulations of a former treaty would conflict 
with the terms of the one in hand, the obligation of the 
former should be expressly declared to be dissolved. Trea- 
ties, as well as laws, admit of virtual abrogation by subse- 
quent incompatible or repugnant engagements between the 
same parties. But what amounts to repugnancy is often a 
question of doubt ; and the publicists have perplexed the so- 
lution of the question of the preference to be given in the case 
of clearly inconsistent treaties, by their artificial rules. 

When a treaty is not intended to derogate from an an- 
cient treaty for the same or kindred purposes between the 
same parties, it may sometimes be expedient to declare that 
the preceding treaty shall not be affected by the present one ; 
but if the new clearly can have no bearing on the ancient 
treaty, such a stipulation is unnecessary. 

* Treaty with America, 1794. The 9th article states that persons in 
each part of the divided empire were entitled to lands ; and it provides, that 
the persons so entitled to lands in each part of the divided country shall not 
be considered as aliens with respect to the division of property, but shall be 
considered as natives, both with regard to property and to debts, excluding 
all principle of alienage. Leach, M. K. There is here no limitation what- 
ever, with regard to a state of peace ; and the provision is, that, as to the 
persons so owning property in each part of the divided country, they, their 
heirs and assigns, shall be considered as natives, and free from the disabili- 
ties of alienage. That is a stipulation which must, in its very nature, be 
perpetual, and apply as well to a state of war as a state of peace ; it in- 
cludes not only the particular holders, but their heirs and assigns, and 
enables them to deal with the property as if they were natives, and free from 
all the disabilities of alienage. — Sutton v. Sutton, 1 Russ. & Mylne Rep. 663. 
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§ 4. — Formed Parts of a Treaty. 

The treaty commences witb a description of the high con- 
tracting parties^ and of the commissioners or plenipoten- 
tiaries, whom they respectively have delegated to make it. 
This description is usually unnecessarily pompous and pro- 
lix, setting forth not only the legal additions, but all the 
orders, honours, and titles of the princes and their plenipo- 
tentiaries. 

It then states, that these plenipotentiaries, having com- 
municated to each other their respective full powers, and 
found them in good and due form, have agreed upon and 
concluded the following articles. The stipulations follow 
these preliminaries, numbered in articles, which admit of 
subdivisions into sections, &c. 

If the reference to a former treaty, or any statement of 
objects or motives is to be made, the place chosen is usually 
at the commencement, and the facts are announced as in- 
ducements to the contracting parties to treat, and to name 
their plenipotentiaries for that purpose; but recitals of 
matter peculiar to any one article may be prefixed thereto, 
with the usual introductory words, ** Whereas," " Seeing 
that," &c. 

The concluding form of a treaty is a combination of two 
ordinary forms of testification. " In witness," &c., and 
'* Given," &c. These are separated from each other by a 
full stop ; and hence in languages whose adjectives admit 
gender, arises a solecism. " Enfoi de quoi, les Plenipoten- 
tiaivps ont signe la presente Convention et y ont appose le 
cachet de leurs artnes. Fait [Faiie.],'* &c. In English, this 
impropriety does not occur. " In witness whereof the respec- 
tive plenipotentiaries have signed and sealed this conven- 
tion. Done at London," &c. 

Matter which is collateral to the main operation of the 
treaty is sometimes thrown into a schedule, or, as it is 
termed, an annex. Thus the instructions to cruisers are 
annexed to modem Slave Trade Treaties. The matter in 
the annex is declared to be of the same effect as if incorpo- 
rated, or textually inserted. 

While the formal and more general arrangements and 
dispositions are expressed in the treaty, the precautions 
necessary for their complete execution are often contained 
in a secret article. 
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The branch of legal draftsmanship which is principally 
conversant with the class of documents above aimounced, 
has been cultivated with a degree of nicety and refinement, 
the more remarkabfe when we ccsisider the neglect which 
the other branches before adverted to have experienced. 
The explanation of this is found in the circumstance that 
conveyancing has flourished as a practical science or art 
under the care of a learned body of professors, while Statute 
Drawing has not constituted a particular department of law 
busi^ess, nor has it even been confined to lawyers, but has 
been enterprised by writers of all grades and attainments, 
without its being required that they should be possessed of 
any professional or other qualification, or any title which 
might guarantee it. The theory of conveyancing has been 
developed and explained by the works of eminent writers, 
whose near approach to completeness leaves little to be 
added and renders equal excellence no easy attainment. 
From very early times too down to the present, collections 
of deeds, exhibiting the usual terms, modes, and circum- 
stances of contracts and arrangements, have been made and 
published, which have illustrated the theory, and pointed 
and diffused the practice of conveyancing. A striking uni- 
formity is observable in deeds ; and yet, generally speaking, 
the precedents or models according to which they are 
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framed^ have not been prescribed by law^ but^ having been 
thus published, become current through usage. In these 
instruments, dispatch and facility in composition, intelligi- 
bility, completeness, and precision of terms, and readiness 
of reference, are greatly promoted by the obsenrance of com- 
mon forms. On these considerations, a rational practice has 
been founded, and the sanctions of law are little needed to 
give weight to its rules. The skilful draftsman follows 
approved forms with confidence^ and deviates from them 
with caution. 

In the succinct view, which is all that our limits can 
afford to this very extensive subject, the method observed 
in former chapters will be now pursued. We wiU first notice 
the source from which the schemes of contract and dis- 
position contained in private instruments are drawn; and 
then advert to the schemes, objects and purposes of some of 
the most ordinary instruments, noticing, as we go, the aids 
afforded by the Common Law and Statute Law by means 
of implied provisions to effect their purposes. We will then 
turn our attention to the general character of the terms and 
language of a private instrument ; after that run through 
the formal parts in their order; and finally, may be allowed 
to carry our views to the consideration of some proposals^ 
which have been made for the extension or modification of 
the legal rules which are, or ought to be, subservient to 
the purposes of contracting or disposing parties. 

It may be observed that no definition or enumeration of 
private mstruments will here be given^ nor any division of 
them into classes. Sometimes the terms unilateral and 
bilateral or reciprocal contracts are used as a compendious 
way of distinguishing contracts in which each of the parties 
enters into an engagement with the other, from contracts 
containing only an engagement from one party to an- 
other. Tne terms Contract and Disposition are also used 
to comprehend several instruments, but they explain them- 
selves. 

§ 1. — Source of the Matter of the Ccmtracts, 8cc, con- 
tained in Private Instruments, 

The immediate source of the scheme in the instniment 
of contract or disposition is the instructions of the parties 
as to their wishes. At first sight this seems to be a matter 
so arbitrary as to defy reduction to principle or exhibition 
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in rules; but, although coivtracts and dispositive projects 
sometimes spring from caprice^ they are commonly founded 
on convenience^ and fashioned by usage, and it is made a 
sincere question how the provisions may be best adapted to 
meet the contingencies growing out of real transactions 
which call for some order or arrangement. In the dis- 
position of their property, settlors and testators in particular 
seek for the guidance of custom, rule, and usage, and find 
therein a w^come refuse from the influences with which 
they are surrounded. Here instruction is sought from the 
draftsman ; and the knowledge of these proprieties, as well 
as of the technical details of instruments, is expected at 
his hands."*" Of this learning, which is analogous to legis- 
lation in respect of writing laws, and is a branch of casuistry, 
there is a portion not inconsiderable floating in the profes- 
sion, but very little has been argumentatively drawn out 
or published. 

But the ultimate standard as well as primary source of 
the contract or disposition is the law which gives the 
faculty of making it The extent to which the law allows 
its rules for the disposal of property, &c. to be invaded by 
the acts and will of particular proprietors is also limited 
by statutes and technical rules. Thus the statute De Doms 
prohibits alienation of land given to a man and his heirs 
under condition to revert if he had no heir. The Thelusson 
Act, 39 & 40 Geo. 3, cap. 98, restrains the latitude which 
the law previously allowed of posthumous accumulation. 
There are rules oi the Common Law to resist and counter- 
act schemes for preventing the alienation of property by 
entails, and for introducing perpetuity of possessions. 

The necessity for a knowledge of the law in point is ob- 
vious, and the expression of the law applicable to a proposed 
contract or disposition may often cause the instructions to 
be modified or recalled. A knowledge of law not within 
the draftsman's usual line is also often required, f The 

* For some pieces of this nature, see Sir Leoline Jenkins's Life and 
Works vol. ii. p. 715, on Gift to the whole or half-blood, &c. ; and Dr. 
Johnson^s opinion on entails general, in Lord Auchinleck's case, Life by 
Boswell. 

t Lord Tenterden : The firamer of this agreement did not appear to have 
had any very clear idea of the distinction between a penalty and liquidated 
damages, for the sum of 500/. is described in the same sentence as a penal 
sum, and as liquidated damages. Davies v. Penton> 6 Bam. and Cress. 
Rep. 216. 
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grand blunder in Lord Breadalbaneand Lord Chandos^s 
case was owing to the forgetfulness on the part of the Eng- 
lish lawyers of Scotch law. The blunders in the -case of the 
Duke of Bedford and Lord Abercorn were owing to the 
ignorance of the agents in Scotland of English fornts and 
laws.* 

§ 2. — Purposes and Provisions of the most ordinary 

Private Instruments. 

Common Provisions. — ^The provisions which are peculiar 
to the schemes of the most ordinary kinds of contracts and 
disposition^ namely^ purchase^ lease, mortgage^ settlement, 
devise, and the aids which they have received from the 
l^slature and the Common Law, will be noticed in order; 
but first, we will advert to some provisions and clauses 
which are common to the schemes of nearly all contracts 
and dispositions, and notice the aids which they have re- 
ceived. Almost all transactions of which the subject is real 
property commonly require a conveyance. This, in modern 
times, is usually effected by two instruments — the lease 
and release ; the lease being a precursory bargain and sale 
creating an estate for a year ; the release an enlargement of 
that estate into a fee. This is founded on the provisions of a 
well known statute, 27 Hen. 8, cap. 10 ; but is in fraud of its 
object and intent. The discovery of this conveyance was 
however happy ; and the adaptation of it to its object, ranks 
high amongst ingenious and useful contrivances. 

The law has pretty fully provided that accessory matters 
and appurtenances shall pass on a conveyance of the prin- 
cipal ; but there are one or two omissions : ways may be 
used and yet they may have ceased to be legal appurtenances. 
Hence the sum or enumeration of adjunct members or ap- 
purtenances is annexed to every conveyance as a " drag-net," 
to include one which might be omitted, and not to exclude 
what would be impUed to pass. These merely vary accord- 
ing to the kinds of property, as houses, land, &c. In 
ninety-nine cases out of a hundred, they can have no more 
operation than the general words in the ease put by Vaughan, 
C. J. : ^' If a man grants his saddle with all things thereto 
belonging, stirrups, girths and the lite, pass.*'f They would 
pass without the general words, if it be true, as he adds, 

* Infra. 

f In Price v. Baxham, Vaugh. Rep. 109. 
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'' that when a man grants his viol^ the strings and the bow 
will pass.'* So in a bequest of a " tea-kettle with its ap- 
purtenances>** appurtenances were held to mean nothing 
but the standi not the milkpot,"^ &e. 

By the statute of Bigamy, 4 Edward I, cap. 6^ in deeds, 
the words " give and grant" lands without homage and 
without a clause that containeth warranty, and to be holden 
of the givers and their heirs by a certain service^ create a 
warranty binding on the giver and his heirs ; but they create 
a warranty binding on the giver only where the lands are to be 
holden of the chief lord of the fee, or of other than tfao giver, 
reserving no service without homage, or without a clause 
of warranty. By the statute of Quia Rmptores, all lands 
aliened in fee are to be hoLden of the chief lord ; and there- 
fore no warranty from the heirs can arise from the words 
" give and grant ;" but a warranty by the giver might 
thence arise, and it is supposed by some authorities from 
the word " grant" alone. This degree of warranty does 
not now meet the views of grantors or grantees, and express 
covenants for title are inserted in its stead. 

If money should pass, another foreign or supplementary 
instrument is superadded : this is the receipt for the money 
which is indorsed on the instrument. It is rendered neces- 
sary by the additional requkeoients of Courts of Equity. 
Courts of Law give to the receipt contained in the deed the 
effect of establishing as a fact that the money was paid. 
Courts of Equity look to the receipt indeirsed as the proper 
evidence of payment ; and the want of such a receipt is in 
Equity implied notice that the money has not been paid, 
and raises a question of equitable lien in favour of the seller 
for its payment. 

Purchase. Deed. — A purchase seems to be one of the 
simplest transactions. f The instrument, however, is com- 

* M(Mi.R«p.4d. 

t I apprehend that a deed would be perfecthr competent, in any part of 
the United States, to convey the fee, if it was to, be to tne following effect :-^ 
" I, A. B. in cODBideration of one dollar to nae paid by C. D., do bargain 
and Bell (or in New York, grant) to C. D., and his heirs (in New York, 
Virginia, &c. the words ' and hia heirs' may be omitted), the lot of land 
(describe it). Witness my hand and seal.** But persons usually attach so 
much importance to the solemnity of forms, which bespeak care and reflec- 
tion ; and they fixel such deep solicitude in matters that concern their valuAble 
interests, to make assurance doubly sure, that generally, in important cases, 
the purchasers would rather be at the expense of exchanging a paper of 
such insignificance of appearance for a conveyance surrounded by the usual 
outworks, and securing respect, and checking attacks by the formality of its 
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plex. Supposing land to be sold and money to be given^ 
the land has to be conveyed and the money acknowledged 
to have been received. But as the possession of the land 
(unlike the money) does not carry with it the indisputable 
right to enjoy and keep it against all claimants^ the pur- 
chaser requires some guarantee for the goodness of the tide. 
For this purpose vforSa of warranty are used in the convey- 
ance, or covenants are added to it. Again^ the receipt in the 
middle of the deed is iterated in the receipt indorsed. Here 
are three forms— -the conveyance, covenants, and receipt ; 
and to them is often added the lease for a year. 

Lease. — ^The location of land must have been very early 
a matter of contract, and the Common Law and statutes 
have considerably aided it. The Common Law, however, 
holds the interest of the lessee in slight esteem, and para- 
doxically deems it to be of the opposite quality to land. 
On perfecting a lease by entry, there arises an implied 
covenant on the part of the lessor, that the lessee shall 
enjoy the farm during the term against all persons lawfully 
claiming title ; but this undertaking is usually deemed too 
extensive, and is therefore cut down by an express covenant 
for enjoyment against all persons claiming under the lessor. 

On the part of the lessee, the law implies a covenant to 
pay the rent, to keep the premises in repair, and to culti- 
vate them properly. But as the binding effect of these 
covenants on the lessee is lost on his assigning to another, 
and the lessor's accepting rent from the asi^nee, express 
covenants are inserted, which bind the lessee notwith- 
standing assignment ; and as the measure of the obligation 
so implied is not suited to the present times, in those ex- 
press covenants, the undertakings of the lessee are abridged 
or altered. The statute 11 Geo. 2, cap. 19, sec. 16, gives 
the remedy of re-entry by summary process in case of the 
rent being in arrear, and there being no distress on the pre- 
mises ; but to enable the lessor to re-enter without pursuing 
the directions of that Act, a proviso for re-entry is inserted! 

The lessee is entitled to timber and wood for fuel, and 
for the repairs of the buildings and fences, a right the 
subject of which is called '' Estovers." And in estates for 

manner, the prolixity of its provisions, and the usual redundance of its 
language. The Bnglish practice, and the New York practice, down to the 
present time, have been in conformity with the opinion of Lord Coke, that it 
IS not advisable to depart fron^ the formal and orderly parts of a deed, which 
have been well considered and settled. 4 Kenfs Commentaries, 452. 
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will, or which determine on the happening of a contingency, 
as the dropping of a life, the lessee or his executor is entitled 
to reap the produce in due season of the seed which he has 
sown. This is called " Emhlements." But of these rights, 
the first is usually restrained, or taken away hy covenants, 
or by reservation. 

In agreements, the ''usual clauses of leases'- are often 
stipulated for, although there is no criterion for ascertain- 
ing what they are, but the varying opinions of judges. 

Mortgage. — Pawning must be almost coeval with rights 
of property, and the pawning of land seems to be a transac- 
tion neither difficult nor complex. It was, however, unknown 
to the Common Law, and hence there is no form wholly 
appropriated to it. It is effected by a long lease, under a 
condition of redemption, with covenants for enjoyment ; or by 
a conveyance and covenants, as on a purchase, except that 
the covenants are absolute and somewhat modified. To 
this conveyance are added a condition for reconveyance, and 
now commonly trusts or a power of sale. In ternLS, tlie 
condition for redemption is confined to a short period, and, 
if not performed by that time, the condition is gone in law, 
and the estate absolute. This was, of course, inconsistent 
with the object of the parties ; and by the intervention of 
equity, the Civil Law doctrine of redemption was engrafted 
on the express contract, so as to reduce the legal rights 
to the purposes of a security. By a rule of equity, — *' once 
a mortgage always a mortgage,' the borrower cannot, by 
the most solemn engagements entered into at the time of 
the loan, preclude hiinself from his right to redeem. The 
mortgage in fee is a more modern device, creating a greater 
estate in the pledge, but with the great inconvenience of its 
devolving on a different class of representatives than that on 
which the money devolves on the lender s death. The 
power or trusts for sale are still more modern, and are de- 
signed to give the greatest efficacy to a security. This 
contrivance has also its inconveniences. 

Deeds of arrangement with creditors usually contain 
trusts for sale similar to mortgages. 

Settlement, — In a matrimonial or testamentary settle- 
ment is contained a rule for the devolution and manage- 
ment of the property of the party who makes it, for the 
next generation, and sometimes for successive generations. 
A strict settlement, that is, a settlement upon the father for 

2 D 
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life, and then upon the first and other sons of the intended 
marriage, and their male issue successively in tail, with por- 
tions for the younger sons and the daughters, is usual-^ 
I. Where there is hereditary rank or title, or ancient family 
to maintain. 2. Where it is intended to lay the foundation 
of a family. 3. Where the present possessor is mistrusted. 
It is, however, often resorted to where the above circum- 
stances do not exist. The advantages of the plan are, 
1. That it secures the dignity or respectability of the head 
of the family. 2. That it. forces the younger children to 
resort to professions, and otherwise to exert themselves to 
make their own fortunes. The disadvantages consist, 1. In 
depriving the present possessor of his full rights. 2. In the 
postponement of the absolute dominion for a new genera*' 
tion. 3. The creation of interests in the sons independent 
of, and sometimes hostile to the parent. 

The provisions for the entail of landed or real estate 
are well settled by usage. In one i*espect they have 
been aided by the legislature. By the stat. 10 & 11 W. 3, 
cap. 16, any son or daughter born after the decease of 
the father shall, under a settlement, take an estate limited 
to first or other sons, or to the daughter or daughters, as if 
bom in the lifetime of the father, although there shall hap- . 
pen no estate to be limited to trustees after the decease of the 
father, to preserve the contingent remainder to such after born 
son or sons, daughter or daughters, until he, she, or they, 
come in esse, or are born. If a strict settlement be made, it 
seems expedient that the person settling should reserve to 
himself more extensive powers than it is usual to confide to 
tenants for life. Thus the estate should be limited to him 
without impeachment of waste, that is, without his being 
liable to be called to account for cutting timber, pulling 
down or altering buildings, &c. And if an entailing set- 
tlement on sons be required, then, in order to secure filial 
respect and obedience, a power may be given to the father to 
appoint to any of the sons of the marriage. Ample powers 
should be given for the cultivation and improvement of the 
estate, by granting leases ; for the conversion of it by sale 
and exchange ; and for enfranchising copyholds, &c. And 
it might be prudent to provide that, if after the lapse of a 
certain nuinber of years, say fifteen, there should have been 
no children born of the marriage, the limitations to the 
sons, &c., contained in* the settlement should cease ; for 
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there may be no children, and the husband may, for 
many years after the chance of there being issue has be- 
come a moral impossibility^ and indeed during the whole 
period of the joint lives of himself and his wife, be deprived 
of the powers over the estate which an absolute possessor 
should have, and which he gave up only in the contempla- 
tion of there being children. 

If the only contingency taken into consideration by the 
parties be the surviving of the wife, the plan is to charge, 
for her use, a jointure rent or annuity upon the husband's 
estate. This is sometimes regarded as an equivalent for 
dower, or the legal provision for the wife surviving (which 
it is declared to be), and sometimes as a bargain, by the 
husband, for the lady's fortune. The fortune, in the last 
mentioned view of the case, becomes the husband's, and is 
applied to his occasions. In other cases it is settled, and 
a new set of provisions come in play. 

Provisions for an insurance on the parent's life are some- 
times made, with a view to establish a sinking fund for the 
payment of portions, &c. A peculiar insurance for posthu- 
mous portions is a desideratum. Most of the data for such 
an insurance, viz. the expectation of the parent's life, the 
expectation of younger children, and of their surviving 
their parents and attaining twenty-one, are in existence.* 
The premiums would be much below those usual for the 
deferred payment ; and if the calculation were accurate, the 
project would be exempt from danger of failure ; and if it 
were a mutual concern, the profits would be confined to the 
contributors. 

For Scotland' there is an Act, 5 Geo. 4, c. S7, authorizing 
the proprietors of entailed estates to provide for their wives, 
husbands, and children. 

What is meant by the " usual clauses in settlements" is 
often questioned on the construction of articles and proposals.* 

* On a patent provHUni; a inrtion for a child in a Scotch Battlement, it ii 
usual to insert a clause bacnng legitim, that U, the ckaioi of the child to a 
share in a third of the father's personal estate. On the treaty for the mar- 
riaee ef the son of an Eng;lishman with the daughter of a Scotchman, 
which was carried on in Loados, where all the par^s then weie, proposals 
for a settlement were drawn out in a formal manner by a conveyancer in 
London, in which it was slated that the lady's father was to pay a4brtune, 
pr portion, of a certain amount, and ^lat certain estates of the hu^and's 
father in England, Ireland, and the West Indies, were to be settled to secure 
a jointure to the lady, an annuity to the husband, and portions to younger 
children, and subject thereto, in tail nutle. The proposals ended with the 

2 d2 
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Will or Devise, — With us, the power of disposition by 
win of real property is a comparatively modern faculty. It 
was a singular oversight in the legislators who conceded this 
privilege, that they did not, by regulations and directions 
as to the mode and form, facilitate its exercise. Left to 
their own discretion, the comnion lawyers applied to an in- 
strument, which should have been deemed sui generis, the 
rules applicable to deeds and declarations of uses ; and then 
for a long series of years afterwards vacillated, and resiled 
from the effect of previous decisions and their legitimate 
conclusions, in order to counteract the evil consequences 
which they produced. 

By the recent Act, I Vic. cap. 26, sec. 24-31, this instru- 
ment has been viewed in its true light, and very important 
aids and interpretations furnished for the drawing of it. 
These must be noticed. A will is construed with reference 
to the real estate and personal estate comprised in it, to 
speak and take effect as if it had been executed imme- 
diately before the death of the testator. 

A residuary devise includes real estate, comprised in a 
devise contained in the will, which shall fail, or be void by 
reason of the death of the devisee in the lifetime of the tes- 
tator, or by reason of such devise being contrary to law, or 
otherwise incapable of taking effect. 

A general devise of the land or real estate of the testator, 
or of the land or real estate of the testator in any place, or 
in the occupation of any person mentioned in his will, or 
otherwise described in a general manner, has the following 

foUowiog clause : <' The settlement to contain the usual powers of appoint- 
ing new. trustees, the usual clauses of indemnity to trustees, and all other 
usual and necessary clauses." The settlement was of English manufacture, 
and contained no clause barring legitim. But in subsequent instruments 
executed by the lady's father, making provisions fur younger children, he de- 
clared that the provision so secured was to be in lieu of the children's title to 
legitim. The Lord Chancellor considered it to be an English settlement ; 
and being satisfied that the question of barring the legitim never occurred 
to any of the parties, held the renunciation of legitim to be no part of the 
arrangement, and he construed the proposals to mean all clauses usual and 
necessary for the purpose of carrying into effect the arrangement mentioned 
in the proposals ; and said that if there were any doubt, the settlement, after- 
wards executed, removed it. — Marquis of fireadalbane v. Marquis of Chandoe, 
L. C. M. T. 1837. 

In another case, the articles provided that the settlement should contain 
** all the usual provisions of setUements made in England." The Lord 
Chancellor held powers of leasing and powers of sale and exchange to 
be such provisions, but not a power for the husband to jointute a future 
wife, or charge portions for the children of any other marriage.-^Duke of 
Bedford r. Marquis of Abercorn, 1 Myl. & Cr. Kep. 312. 
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operation : — 1. It includes the customary^ copyhold, and 
leasehold estates of the testator, or any of them to which 
such description extends, as well as freehold estates. 2. It 
includes any real estate, or any real estate to which the 
description extends, which the testator had power to ap- 
point, in any manner which he might think proper. And 
any other general devise, which, if the testator had no free- 
hold estate that could be described by it, would pass a cus- 
tomary, copyhold, or leasehold estate, has the operation 
of passing lands of all tenures. A bequest of the per- 
sonal estate of the testator, or a bequest of personal estate 
described in a general manner, includes any personal estate, 
or any personal estate to which such description extends, 
which he had power to appoint as he might think proper. 

A devise of real estate to a person without words of limita- 
tion passes the fee simple, or other the whole estate and 
interest which the testator had power to dispose of by will 
in such real estate. 

A devise of real estate to a trustee or executor passes the 
fee simple, or other the whole estate or interest which the 
testator had power to dispose of by will : Except in the fol- 
lowing cases : 1. Where such devise is of a presentation to 
a church. 2. Where a definite term of years, absolute or 
determinable, or an estate of freehold, is given to the trustee 
or executor expressly, or by implication. A devise of real 
estate to a trustee, without any express limitation of the 
estate to be taken by such trustee, vests in him the fee simple 
or other the whole legal estate which the testator had power 
to dispose of by will in the real estate devised : Except that 
an estate determinable when the purposes of the trust shall 
be satisfied passes in case the beneficial interest in such 
real estate, or in the surplus rents and profits thereof, be 
given to a person for life, and the purposes of the trust shall 
not continue beyond the life of such person. 

In a devise or bequest of real or personal estate, the words 
" die without issue," or " die without leaving issue," or 
" have no issue," or any other words which import either a 
failure of issue of any person in his lifetime, or at the time of 
his death, or an indefinite failure of his issue, mean a failure 
of issue in the lifetime, or at the time of the death of such 
person, and not an indefinite failure of issue, except in these 
cases : — 1 . Where a contiatry intention appears, by reason 
of such person having a prior estate tail, or of a preceding 
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gift^ being) without any implication arising from sudi words, 
a limitation of an estate tail to such person or issue^ or 
otherwise. 2. Where such words import the condition of 
no issue described in a preceding gift being born, or of 
there being no issue which shall live to attain the age, or 
which shall otherwise answer the description required for 
obtaining a vested interest by a preceding gift to such bsue. 
But it is provided that a will, and the provi^ons and 
woixis therein, shall not receive this operation and interpre- 
tation where an intention to the contrary shall appear in 
the will. 

§ 3. — Character of the Terms and Language of a Private 

Instrument 

The most important characteristic of the language of 
private instruments is the technicality of its principal teims. 
Laws which authorise parties to make disposition of their 
property are frequently silent as to the terms or mode of 
doing it. Thus the statute Quia Emptores gives liberty to 
all, except the immediate tenants of the Crown, freely to 
alien their lands. Yet to make a free and absolute aliena- 
tion to another, the word *' heirs'* is required to be used; 
and to create an estate tail, the words " heirs of the body*' 
are required. It was by collateral rules of law that these and 
other terms were rendered necessary, and that technical 
significations were given to words. These rules, coming in 
operation Unexpectedly on parties, are conceived to have for 
their object not the facilitating of the exercise of the legal 
power, but its curtailment and restraint. It is not in that 
light, however, that they ought to be viewed, or can be sup- 
posed to have been designed ; and any rules which produce 
that effect are defeating the purpose which they were 
intended to answer. 

In instruments for reciprocal or bilateral contracts, it 
is necessary that the terms used should be such as are 
calculated to express the common meaning of the parties, 
what the promiser meant to undertake and what the pro- 
misee reasonably understood him to engage. Terms of 
fixed meaning are also highly important, in order that a 
limit may be set to the extent of the interpreter's discretion, 
and to prevent his being led astray by fancy, caprice, pas- 
sion, or interest. They are also necessary to enable pro- 
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fessional and other persons to prepare instruments with con- 
fidenoe. In a unilateral instrument^ the first reason does 
not prevail^ but the other two remain in full force. The 
purpose contained in the first reason is certainly not ad- 
vanced by prescribing terms which are not intelligible to 
either party. It is clear^ however^ that this necessitates the 
resort to those who can use and adopt language and forms 
better calculated to accomplish the intention of the parties 
than their own inartificial preparations. Whether this 
be an advantage or not, is another question ; a question 
which partly depends upon the facility of obtaining the as- 
sistance thus made indispensable. It were more unreason- 
able to require a strict adherence to technical language in 
wills and executory instruments, which are often prepared in 
haste, than in final instruments. 

The source of the signification of many of these words is 
now lost; but it is well known that the practice and usage 
of the unorganized, but powerful, body of conveyancers have 
exercised the greatest influence on the formation and expres- 
sion of deeds, &c., and have been properly regarded by the 
Courts.* 

In order to maintain the purity and significancy of the 
words thus presignified, a knowledge of their meaning must 
be presumed or imputed to the parties : and it must be no 
light circumstances that shall rebut that presumption. f 

There are some few statutes which have declared the sig- 
nification of terms used in contracts. These significations are 
of course to be exactly taken.;|; The 25 Geo. 2, cap. 30, 
for altering the style, declared that the performance of acts 
and the payment of monies, dependent upon any moveable 
feast, should be done and paid according to the computa- 

* Buller, J. : <' In conveyances of this kind (Assignments), the usage 
of the profession deserves considenible attention. It is often difRcult to dis- 
tinguish the words of the conveyancer and those of the party conveying.'* 
Browning v. Wright, 2 Bos. & PuU. Rep. 26. 

t Lord Kldon : ** In the case of Ellison v. Cookson, I had a large share. 
I knew some of the parties very intimately, and am qnite sure that case was 
rightly decided. But it was decided upon grounds of imputation as to what 
the testator thought^ meant, and knew as to the rules of law, which be could 
not understand, nor even the terms in which they were expressed. It was 
impossible to talk to the family on the subject, in terms which they could 
understand." 7 Ves. Rep. 517. 

X Lord Tenterden : I think that, where in a deed or in a declaration or 
other pleading, a term is used, to which an Act of Parliament has given a 
definite meaning, the use of the term will be governed bv the meaning given 
by the Act of Parliament. Smith v. Wilson, 3 Barn. & Adol. Rep. 729. 



304 OF DRAWING A PRIVATE INSTRUMENT. [CHAP. XXIIf, 

tion of the new style. Hence the term *^ Michaelmas'* 
used in a lease was interpreted to mean Michaelmas accord- 
in g to the new style; and evidence tending to show that 
the parties meant old Michaelmas was rejected.* So the 
mile has been deemed to be of the statutable standard. f 
The statute 5 Geo. 4, cap. 74, requires that all contracts for 
work to be done or things to be sold by weight or mea- 
sure, shall be according to the imperied measure, unless 
where special agreement shall be to the contrary, and then 
the proportion of other weights and measures to the stand- 
ard shall be specified. 

It has been observed in other parts of this book, that tech- 
nical terms constitute but a part of the language of a law or 
a contract ; the other portions may be fashioned according to 
the most correct legal and literary standards of the day. 

§ 4^ — Arrangement and Order of the Parts of the Instra-' 

ment. 

The unilateral contract and the deed poll instrument have 
different commencements and conclusions (Chapter XI.) ; 
but in their operative parts they are scarcely distinguishable 
from the instruments of bilateral contract, and are so simple 
that they need not be considered separately. 

TTie indenture, or instrument in duplicate or parts, seems 
to be the proper form for a bilateral contract. That for ap- 
prenticeship is the simplest variety : " This indenture, made 
the day of witnesseth that A. B. doth 

put himself apprentice to CD., &c. And the said master, 
his said apprentice, in the art that he useth, shall teach, &c. 
In witness whereof the parties to these indentures have in- 
terchangeably set their hands and seals." This form of the 
indenture has neither enumeration of parties nor recitals, 
and seems perfectly sufficient for simple conveyances and 
covenants. In all other cases, however, than apprentice- 
ship, a form is used, in which, after the date, follows the 
naming of the parties, between whom the contract is made. 

The indenture was originally an instrument in two parts, — 
an agreement between two parties : hence a slight solecism 
has arisen in stating an indenture, containing an agreement 
among several parties, to be between more than two, per- 

* Doe d. Spicer v. Lea, 11 East Rep. 312. 
t Wing V, Earl, Cro. Eliz. 267. 
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haps a dozen parties. An indenture in which the parties 
were more than two was called " tripartite," '* quadru- 
partite," according to the number, although so many parts 
were seldom or never taken, and hence it seems to have 
been considered merely a single word for the number of 
parties. In the Union Act, 1 Ann, stat. 1, cap. 14, the term 
quadrupartite is, however, rightly used. The Act directs 
the commissioners for the union of the kingdoms of Englatid 
and Scotland to reduce their doings and proceedings to 
writings, or instruments quadrupartite, every part to be 
subscribed and sealed by them, one part to be presented to. 
the Queen, two other parts to the English Parliament, and 
the other part to the Scotch Parliament. 

After the enumeration of the parties come the recitals, 
although their introduction between the nominative case, 
" This indenture^' and the verb ** Witnesseth," dislocates 
the sentence. This anomaly was avoided by the old way 
of putting the recital after the verb, thus, '^ This indenture 
witnesseth that whereas," &c., ''Therefore the said A. D. 
doth," &c. This practice appears to have been discon- 
tinued about the middle of the 17th century. " The Com- 
plete Conveyancer," a book which contains Plowden's drafts, 
and " West's Symboleography," have the correct form, 
" Witnesseth that whereas."* But Bridgman's Precedents 
are framed with the recitals as at present. The distance be- 
tween the principal term of the nominative case or subject, 
''This indenture" and the verb " Witnesseth," is consider- 
able ; but the whole of the subject is seldom much longer 
than is common in our early writers. In the form of Abso- 
lution in the book of Common Prayer, the nominative con- 
sists of fifty-three words. 

The operative portion of the deed is announced by " Wit- 
nesseth," &c. The consideration is then set forth, if it be 
in money, in words at length, and not in figures, and the 
receipt of the money is acknowledged. The words of ope- 
ration are appropriated to the subject, or kind of interest to 
be conveyed. 

When the subject to be conveyed is land, &c., it is 
described in the parcels. The parcels are commonly fur- 
nished to the draftsman, and the description being taken on 

* See also the Deed of the Charter House, Anno 1611, in 10 Coke Rep. 
p. 17, b. 
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the spot, several provincial expressions are still retained in 
them, as '* bounder," "pightle." To the description is often 
added a parenthetic clause, giving a history of the pro- 
perty. In Scotch styles this is called the Qucsquidem clause* 
With us it has no name ; and here it is seldom adopted. 
After a particular description of the property, a general 
description is often added, and this sometimes catches a 
stray particular ; but much more often includes what wa.s 
not intended to pass. In a recent case the proposals for a 
marriage settlement mentioned a certain estate in Lincoln- 
shire. The settlement had, besides that, the general 
description : '' All estates in Lincolnshire,'' which would 
have included another estate* not intended to pass, but it 
was corrected by the Court.* 

After the description, or parcels, come the *' general 
words," the use of which has been already noticed. Then 
the exception out of the things conveyed. 

The habendum, or suppletory clause, to explain, limit, 
and declare what estate or interest was intended to pass by 
the grant, comes after the parcels, &c. in the formula this 
is made an attribute of the person instead of the estate, 
" to hold," instead of " to be holden." This clause is now 
always inserted, although, when the estate to be granted is 
simple, an explanatory clause is superfluous. 

The tenendum clause formerly set forth the tenure and 
services. By the statute of Quia Emptores the tenure was 
made permanent of the chief lord ; and the Statute of Military 
Tenures, 12 Car, 2, cap. 24, abolished the attendant ser- 
vices. The tenendum was thus deprived of tJie greater part 
of its office, and began to fall into disuse, but was sometimes 
retained to allude to the subjection of the estate to chief 
rents. About a century ago the chief rents were noticed in 
the covenant against incumbrances instead. 

The reddendum is used in leases, &c., for the reservation 
of rents, &c., things de novo, to the grantor or lessor. 

The clause of warranty, or covenants, follow. These bear 
the mark of patch-work, and read as an unconnected sen- 
tence. The action of the operative verb might, however, 
be continued by the insertion of one word : " And that,'' 

The concluding form was noticed in a former chapter. 

* Marquis of Exeter v. Marchioness of fixeter, Chan. Tr. Term, 1838. 
See Moore v. Magrath, Gowp. Rep. 9. 
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§ 5. — Remarks on Proposals for facilitating the purposes 
and construction of Private Instruments. 

Express clauses, which import no more than the law im- 
plies, such as many of those above mentioned, are known to 
be useless ; but it is said they may, perhaps, serve some 
purpose, and the maxim is that surplusage doth not hurt. 
There is another maxim^ however, that " clausula vel din- 
posit io inutilis per prcesumptionem remoiam vel causam ex 
post facto non fulcHur,^ that is, as explained by Lord 
Bacon, " when the act or the words do express no more 
than the law by intendment would have Supplied, the iterating 
of it is reputed nugation, and is not supported by foreign 
intendment of some purpose, in regard whereof it might be 
material, nor upon any cause emerging afterwards which 
may induce an operation of those idle words or acts."* 

The express mention of matters in Deeds, &c., is, in some 
cases, deemed preferable to the silent implication of law. In 
some cases, too, the intendments of the law are not now suited 
to the views of parties ; for, as already observed, no care has 
been taken to alter them from time to time according to 
social change. Here, if the maxim modus et conventio 
vincunt legem will apply, the parties can make better rules 
for themselves than the law prescribed. But even in cases 
where this maxim applies, the community will continue to 
suflFer under the inconvenience of long forms ; and where it 
does not apply, it will be without remedy, until the legis- 
lature shall, as in the case of wills, take the case of deeds 
into consideration. In anticipation of such consideration 
being afforded, it may not be inappropriate to wind up 
our remarks on this subject with a notice of some of the 
proposals which have been submitted to the legislature, with 
a view to remove inconveniences and defects in deeds, and of 
some of the expedients which, in particular cases, or in other 
countries, have been carried into effect for the same purpose. 

The contrivance of the lease for a year has been very 
useful, but surely has had its day. In Ireland it has been 
dispensed with for upwards of a century : by the stat. 
9 Geo. 2, cap. 5, sec. 6, in all cases the recital of a lease 
for a year, in the deed of release, shall be deemed evidence 
of such lease. By a bill which was before Parliament in 

* Bac Maxims, Reg. 21. 
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1834^ it was proposed to do away with this instrument 
directly and entirely^ which seems preferable to raising a 
presumption of its existence. 

It has been usual in projects requiring land of various 
parties^ to declare^ by the Acts of Parliament, that the 
words of conveyance shall imply covenants for title. In 
these cases an attempt has evidently been made to render 
the implied provision agreeable to the present conventional 
usages, and the exact equivalent of what would have been 
expressed 

The provisions are to this effect : — 

Conveyances and transfers (being in other respects valid) 
shall be effectual to convey all the right, title, and interest 
belonging to or subject to the disposition of the conveying 
parties in the property thereby conveyed. 

And for virtual covenants, thus : — In conveyances made 
by way of sale, settlement, or exchange, when the consider- 
ation shall be pecuniary (not being nominal), or money's 
worth, or valuable, the words of conveyance shall, where the 
conveying parties at the time of executing the conveyances 
had, or claimed to have a beneficial interest in the pre- 
mises conveyed, and there shall be no declaration to the 
contrary, operate as an express covenant with the grantees, 
their heirs or assigns, by the conveying parties, their heirs, 
executors, and administrators, that notwithstanding any act 
or matter of the conveying parties, their ancestors, or devi- 
sors to the contrary, the said conveying parties were, at 
the time of such conveyances, seised and possessed of, and 
had full power to convey the lands thereby conveyed for 
the estate and interest therein expressed to be con- 
veyed, free from all incumbrances, except land tax, tithe- 
rent charge, and quit or chief rents. And that notwith- 
standing any such act or matter, the grantees, their heirs, 
or assigns shall quietly enjoy such premises against all 
persons whoiiisoever, claiming, or to claim by, from, under, 
or in trust for such conveying parties, or any of their ances- 
tors or devisors : And that free, and by the conveying parties, 
their heirs, executors, or administrators indemnified and 
saved harmless from all incumbrances whatever made or 
created by such conveying parties, or their ancestors, pr 
devisors : And also that, at the request and expense of the 
grantees, their heirs and assigns, the conveying parties, and 
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all persons claiming under them, or their ancestors, or devi- 
sors, shall make all further assurances of the lands conveyed. 

Debts, securities, and other choses in action shall be 
assignable, and shall entitle the assignee to sue in his own 
name. In every assignment of property, the word ^' assign" 
shall operate as a covenant on the part of the assignor that 
he hath good right to assign the property expressed to 
be assigned, and that the same shall be enjoyed and received 
by the assignee free from all incumbrances committed by 
the assignor or his testator, or intestate, or any person 
claiming under them, or either of them ; and for the making, 
at the requtest and expense of the assigtiee, his executors, 
administrators, and assigns, of further assurances by the 
assignor, and all persons claiming under him, or his testator 
or intestate, of the property expressed to be assigned. 

But in conveyances or transfers, where the consideration 
shall be nominal, or the conveying or assigning parties were, 
at the time of executing the same, bare trustees only, or 
donees of a statutory power to sell or dispose of and 
convey, the words of conveyance or assignment shall operate 
as an express covenant with the grantees, or assignees, their 
heirs, executors, administrators, and assigns, by or from the 
conveying or assigning parties, their heirs, executors, or admi- 
nistrators, that such conveying or assigning parties had done 
no act to incumber the property thereby assured. 

In every case of virtual covenants, the parties entitled to 
the benefit thereof may, in all actions to be brought thereon, 
assign a breach or breaches of covenant, as they might 
have done in case such covenants had been express. 

By the Bill of 1834 before noticed, it was proposed to 
declare that neither the word " grant" nor the word "ex- 
change" shall have the eflFect of creating any warranty or 
covenant by implication. 

In most cases of acquisition of lands under particular 
Acts of Parliament, forms for conveyances are also given. 
If the use of the forms be optional, it is said, they are dis- 
regarded ; if they be made compulsory, it is considered 
an infraction of the right of free expression ; and in either 
case it is argued that anomalies are introduced into the 
law. On this it may be observed, that the parties who are 
interested in these Acts seem very willingly to submit to 
the constraint of the form. It may also be observed, that 
the suggestion of forms which shall produce a declared 
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eflfect would be heeded where sfuidance is most wanted^ 
that is^ where learned assistance could not be had ; and 
that notes in the margin of the form might make known 
implied provisions applicable to the contract^ and thus remove 
one of the reasons for preferring express provisions to im- 
plied ones. 

By the Bill of 1834, two other of the inconveniences before 
noticed in their appropriate places would have been removed 
by the following provisions : — 1. When on the death of a 
mortgagee^ his executor or administrator is entitled to tlie 
money secured by the mortgage, and the land in mortgage 
is vested in his heir, or devisee, such executor or adminis- 
trator may, upon payment of the principal money and in- 
terest due to him on the mortgage, convey the legal estate 
which became vested in the heir or devisee. 

2. The receipt in writing of any trustee for any money 
payable to him shall effectually discharge the person pay- 
ing the same from seeing to the application, or being answer- 
able for the misapplication or non-application thereof. 

I am not aware of any proposals to the legislature for 
improving the technical construction of settlements, &c. 

It has sometimes been proposed to remove at once the 
difficulties and niceties in drawing instruments, by dispensing 
with all regard to technical modes of expresston. When, 
however, we see that the arts and resources of verbal criti- 
cism are applied with rigour and exactness to the expressions 
of the most simple and informal documents, such as notices, 
&c., we cannot but fear that the difficulties in deeds would 
be aggravated in proportion as informality would increase. 
Perhaps no better service could be rendered to the com- 
munity than the reintroduction in parliament of a measure 
similar to that of 1834, to wfaidi allusion has often beeiir 
made. 
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CONCLUSION. 

Having now brought to a close our remarks on the prin- 
ciples of legal composition^ and on their practical applica- 
tion to the most ordinary classes of documents, it may not 
be unprofitable to devote a few pages to the review of the 
whole subject ; and as, throughout this inquiry, we have 
chiefly directed our attention to the negative qualities or 
defects of composition, as being at once the most striking 
and definite object for examination, we may conclude it in 
the same manner. 

The defects of composition arise from obscurity in the 
diction or terms, and obscurity not in it, but in the con- 
struction, parts, or method. . These have been treated of in 
their order. In the course of our remarks, we have con- 
tinually had to lament the obscurity of terms, and the 
imperfection of all the known correctives and palliatives for 
the evil. Accurate definition is difficult (Chap. V. § 3) ; 
nominal definition, circular and uninstructive ; and arbitrary 
interpretation, dangerous. (Chap. V., § 4 & 5.) Description 
is verbose (Chap. VI., § 1) ; specification and enumera- 
tion, while they clear up doubts on one point, tend to pro- 
duce them on other points (§ 2 & 3) ; and the saving or ex- 
ception of some things out of the matter desi^ated is often 
used to prove the comprehension of others which were not 
designed to be included (Chap. XL, § 4). Figures and 
analogues are apt to mislead (Chap. VII.) ; and metapho- 
rical descriptions are trifling and unsuited to accurate ideas. 
Abridgments and condensed forms of expression often lead 
to the omission of material circumstances* (Chap. XII. 
§ 10) ; generalized statements convey, for the most part, 
but vague and obscure meanings, and often comprehend 
what was not intended to be included. The reduplication 
or iteration of ideas, in varied modes of enunciation, creates 
sometimes double, and sometimes unsteady and vacillating 
impressions. Terms intended to be used in opposition, or 
merely privatively, are often used so that they are deemed 
to have a positive meaning (Chap. XIII., § 3; XVIII., 
§ 1, art. 2, on stat. 43, Geo. 3, cap. 59.) Explanatory 
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terms are often not to be distinguished from names of addi- 
tional ideas ; and still more often beget prolixity, with its 
attendant evil, confusion (Chap. XL, § 5; XIII., § 4, 5, 6) ; 
general and special words conflict, and leave it doubtful 
whether the extended or restrained sense is to be taken 
(Chap. XXII. § 2) ; and provisoes and cautelous expressions, 
while they set forth the writer's intention as to one particu- 
lar, embarrass his readers with doubts as to what he wills 
with respect to others within the range alike of the letter of 
the rule, and the reason of the exemption. And not only 
are the contrivances for communicating ideas thus defective, 
but it is not easy to define the cases and circumstances in 
which it is proper to select one contrivance in preference to 
another or others, so as to employ them in a uniform man- 
ner and to the best advantage. To all these causes of 
obscurity, accident and the hurry of alterations, &c., bring 
a large addition. The signs which originally denoted cor- 
rectly the ideas are miscopied, or perverted from their in- 
tended meaning, by change of position ; items of a series are 
omitted,* and false particulars unintentionally inserted, and 
clauses inconsistent with others introduced, &c., (Chap. 
XII.) 

Construction is not so fertile a source of obscurity as dic- 
tion ; but it is the least excusable, for, by good collocation, 
the signification of words dependent for their meaning on 
position may be fixed. The structure of sentences seems 
to be reducible to uniform rule ; and it fortunately happens 
that in law writings a uniformity or regularity of structure 
would be in no wise objectionable. It is not possible, in a 
first essay at least, to point out the collocation which shall 
have the efiect of preventing all structural obscurity ; but 
several deviations from it have been marked, and the lines 
of the whole subject so traced as to show that it is not in- 
finite or indeterminable ; and it is here therefore that the 
draftsman may employ his skill and care, with the proba- 
bility of attaining success in any particular effort, and of 

* By way of further illustration of this iacongruity, an instance lately 
brought before the courts may be noticed : The warrant of Sir John Col- 
borne for bringing the Canadian prisoners to England contained introduc- 
tory statements of the proceedings against them, in which statemeuts the 
names of all the prisoners appeared ; but in the mandatory part the name of 
one was omitted. All parties acted in the warrant as if it had been correct ; 
and the omission was not discovered until the discussion before the Court of 
Queen's Bench. 






CONCLUSION. 313 

advancing the general improvement of technical compo* 
sition. 

The objection that, by such exactness in writing, the 
meaning is rendered difficult of apprehension, may be urged ; 
and the writer may be charged with inconsistency in thus 
producing the thing to be avoided — obscurity. But the ob- 
scurity to be avoided is what may be, and in the foregoing 
work, on account of this quibble, commonly is expresseid by 
the word ambiguity, and not the mere quality of being 
difficult of apprehension. If, by the reader's bestowing a 
degree of attention which the importance of the subject 
may justly challenge, that difficulty may be got over, and 
the obscurity, therefore, cleared up, the writer is justified 
in having recourse to any expedient which may render his 
meaning certain, though, perhaps, not easy to be caught. 
But he must, of course, be careftil not, on any account, tO' 
make the form of expression so difficult as to require a 
commentary or explanation out of the instrument. 

The distribution of the matter of a law or contract which 
forms the subject of a legal instrument, into parts having 
assigned offices, and uniformly used, assists those who are 
acquainted with the distinctions of parts, in the same way 
as the observance of uniform grammatical constructions 
assists the general reader. But the distinctions of parts are 
purely technical, and the knowledge of them little difiused, 
nor do they equally apply to all instruments. It is a safe 
rule, however, not to neglect means of expression which may 
enable any person, and particularly a lawyer, to understand 
and interpret an instrument. Orderly parts ought, there- 
fore, to be observed where they do not prejudice a better 
arrangement ; and deviations therefrom, without necessity, 
must be considered as inelegant and improper. The de- 
fects arising from provisoes, &c., have already been adverted 
to. 

In treating of Method, several defects and sources of ob- 
scurity have been noticed. We have seen how the compli- 
cation of subjects in a clause or part confuses the mind as 
to the range of meaning to be ascribed to other clauses, 
parts, or words, which may be applied indifferently to one 
or more of these subjects (Chap. AlV., § 1); how the sepa- 
ration of matters^ which ought to be kept together, leads to 
^erroneous distinctions (§ 1), and how the understanding, 

2e 
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wandeiiy and loses itself in the multitude of un^rranged 
particulars (§ 2), and what doubt arises from a want of 
due subordination of clauses, parts, and expressions (§ 3}. 
But it must be observed that, owing to the almost total neg- 
lect of method in legal documents, obscurities which might 
have been prevoited by judicious arrangement, have beea 
put down to the account of other causes the operatbn of 
which is more usually regarded. When method shall be 
better cultivated, the peculiar phases of obscurity arising 
therefrom will more deaiiy be developed. Arguments will 
be framed not only on the arrangement made, but to a 
diverse intent on Uie words used merely to denote that 
arrangement, on terms of order and conformity, on expres* 
sions intended to show the objects of clauses. And that 
these perversions and mistakes will amoimt to a consider* 
able drawback on the advantages of method cannot be 
doubted, but they will fall far short of counterbalancing 
those advantages; and many mistakes which arise from 
the novelty of applying exact method to law writing will 
be removed when its application is better understood.* 

* The more common faults of composition which are incidentally noticed 
in this book, are pithily summed up in the following extract from the ear- 
liest English dialectical writer, V^ilson, a writer whirae works have fallen 
into unmerited oblinon. In this extract a few xedundant illustrations are, 
for brevity's sake, omitted '* Composition is an apt joining together of 
words, in such order that neither the ear shall espy any jar, nor yet any 
man shall be dulled with overlong drawing out of a sentence, nor yet much 
confounded with mingling of causes heaped together without reason and 
used without number. Some will be so short, and in such wise curtail their 
sentences, that they had need to make a commentary immediately after of 
their meaning. Some will speak oracles that a man cannot tell which way 
to take them. Some will be so fine and so poetical withal, that, to their 
teeming, there shall not stand one hair amiss ; and yet every body else shall 
think them meeter for a lady's chamber than for an earnest matter in an 
open assembly. Some will rove so much and babbie so far without order, 
that a man would think they had a great love to hear themselves speak. 
Some repeat one word so often, that if such words could be eaten and 
chopped in so often as they are uttered out, they would choak the widest 
throat in all England : as thus, — '* If a man knew what a man's life were, 
no man for any man's sake would kill any mim," [&c.] Some use over 
much repetition of one letter: as, ''pitiful, poverty, prayeth for a penny,'' 
[&c. J Some will so set their words that they must be fain to gape after every 
word spoken, ending one word with a vowel and beginning the next wm 
another: as, ''Equity assuredly every injury avoideth," Some will set the 
cart before the horse : as thus, — ** the council and the king." [&c.] Some 
end their sentences all alike, making their talk rather to appear rhymed 
metre than to seem plain speech, [ftc] Some overthwartly set their words, 
placing some one a mile from his fellows, thus, (quoth one;, " As I rose i|i 
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Finally, as to the utility of studjrimg the art of legsA 
composition, it may be observed that there h no danger of 
its importance being overrated. The prejudice operates 
in the other direction ; the practice is considered as of a 
fnechanical na^ture, tlte occupation of a seduded and labo* 
rious class of lawyers, seldom before the pQbUe, and little 
known beyond the precincts of their Inns ; and asitotbe phi- 
losophy of this art> H* it can be supposed to have any, that 
is deemed to be an inquiry, curious perhaps, but not suft^ 
eiently interesting to recommend itself to the notice of the 
general student, nor sufficiently important to demand assi- 
duous cultivation, even by persons in all the branches of 
the legal profession. A false estimate, indeed, of a matter 
which, as a little consideration would show, exerts a direct 
and immediate influence on the peace and happiness of so- 
ciety. Every case at law, arising from a doubtful con- 
structipn, is a record of contention waged at a great ex- 
pense, and commonly with real animosity, between the 
parties thrown into controversy by a verbal doubt, and is an 
index to hundreds of other cases where like controversies 
have arisen, but which both, or one of the parties, had not 
the means of carrying into the courts of justice. Every ex- 
planatory and emendatory Act contains an admission of 
inconvenience and difficulties which have arisen from the 
mistake corrected ; and as the Acts of amendment are few, 
compared with the laws which require amendment, the in- 
stances of inconveniences thus expressed are but a small 
portion of the cases in which the like inconveniences exist. 

It is needless to enlarge on this topic. The evils of mis- 
construction will be readily admitted ; but it will be said 
that, as appears by the foregoing summary^ the means of 
prevention are few and imperfect ; and, it may be asked, 
what equivalent for the toil of this study, will the removal of 
a few defects out of a multitude afford ? The answer is, — 

a morning I met a cartful! of stones empty." Belike the man was fasting 
when the cart was full. Some will tell one thing twenty times, now in, now 
out, [&c.] Some are so homely in all their doings and so gross for their 
invention, that they use altogether one manner of trade, and seek no variety 
to eschew tediousness. Some burden their walk with needless copia. 
Another is so curious and fine of his tongue that he cannot tell in all the 
world what to speak ; every sentence seemeth common, and every word ge- 
nerally UHcd is thought to be foolish in his wise judgment. Some use so 
many interpositions, both in their talk and in their writing, that they make 
their sayings as dark us hell.'* — Art of Rhetoric. 

2e2 
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that the cure of a single defect is a positive good ; that the 
number of curable defects is considerable^ and that the more 
and the greater the defects of composition are^ the stronger 
is the case for exerting every endeavour to diminish their 
number and importance ; that by studies of xhh nature of that 
here recommended^ the composition of pieces of literature 
in general has been much improved ; and that there can be 
no reason to doubt that^ by the still closer application of the 
like means^ like advantages may be secured to that branch 
of composition which we have so long bad under our consi- 
deration. 
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The Cases, Maxims, Laws (Foreign and Colonial), Statutes, Treaties, 
and Writers cited, and the Words explained, will be found indexed 
under those respective heads. 



Ability, words importinj^, 96 
Accession, treaty of, 287 
Abridgments, use of, 156 

evils of, 157 
Addresses, to parties in law writings, 

155 
Adherence, to established terms, 24 
to terms employed, 75 
Adjectives, 108, 109, 119 
Alliance, scheme of treaty of, 284 
Alliteration, 74 

Ambiguity, extent of in language, 7 
how far curable, 8 
sometimes intended in' 
laws,:i7, & 174 
Ambiguous words, senses of to be 

distinguished, 46 
Analogy, its use, 4, 5, 73 

instances of, 5, 74 n. 
Analysis, or table, 7 
use of, 158 
Antithesis, 74 

Apposition, putting nouns in,. 109 
Aptitude, words importing, 96 
Article, use of, 86, 110 
Authority, words importing, 96 

BLANKs^in formularies, 146 
Boundaries, rules as to, 94 
Brbviatb of Acts of Parliament, 267 
Byk-Laws, points in drawing, 275 

Cases cited — 
Altham's case, 167 
Attorney-General v. Holland, 64 n. 
V. Chelsea Water-W orks, 137 
V. Cast Plate Glass Company, 
215 
Aylmer v. Bellew, 46 
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Bainbridge v. Bates, 48 ». 
Beck V. Smith, 138 n, 

Bedford, Duke of, v. Lord Abeicorn, 
300 

Beeston v. Both, 93 

Bengough v. £l(indge, 171 

Bennett v, Daniel, 89*». 

Binns v. Towsey, 138 n, 

Blakemore v. Glamorgaaiihire Ca- 
nal Company, 240 

Boyd V.London and Croydon Rail- 
way Company, 14»., 84 

Breadalbane, Marquis of, v. Mar- 
quis of Chandos, 299 

Browning v. Wright, 303 

Burrow v. Quick, 225 

Butler and Bakei^s case, 9\ n, 

Buxton V. Mingay, 1 7 n. 

Carrick v. Errington, 46 

Canterbury, Archbishop of, 66 n. 

Carter V. Sanderson, 282 

Carter v. Crawley, 70 

Casher v. Holmes, 66 it. 

Chapman v. Bill, 86 

Cholmondely v. Clinton, 33 n. 

Chudleigh's case, 72 n. 

Cuuk V. ShoU, 93 

Con^reve v. Douelas, 113 

Cortis V. East Kent Water-works 
Company, 84, 220 

Crossley v. Arkwright, 169 

Davies v. Penton, 293 

Davies v. the Kingj 93 

Davison v. Lincoln, 161 

Denn d. Richardson v. Hood, 62 

Doe d. Meyrick v. Meyrick, 66 n. 

Doe d. Spencer v. Goodwin. 171 

Doe d. Stevens v. Snelling, 123 

Doe d. Spicer V. Lea, 304 
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Casks cited, amtimted-' 

JSxeter^ Marquis of, v. Marchioness 

of, 306 
Farrington v, Darrell, 72 
Fox, ex parte, 155 
Framework Knittera* Company r. 

Green, 276 
Gaythome, In re, 214 
Gasooig^e v. Birker, 127 m. 
Goddard, /firr,213 
Hassell'scase, 85 
Harwood v. Willis, 170 
Hndde. RaTeuor,97 n. 
The King «. Bailey, 205 
V. Barlow, 97 
V. Biers, 232 
V, Cumberworth inhalntants, 

240 
v. Derbyshire inhabitants, 212 
v. East India Company Di- 
rector*, 279 
9. Everard, 90 
v. Essex justices, 219 
v. Eyebailiffii,97 
9. Fell, 218 

V. Flintshii-e justices, 220 
V. Harvey, 94 
V, Home, 102 ». 
V. Horner, 153 

V. Huntingdonshire iustice8,92 
V. Iyer inhabitants, 199 
V. Kent justices. 149 
V. Lawley, 107 n. 
V, Longmead,230 
V. Loxdale, 169 
V. Micklefield inhabitants,219 
V. Middlesex justices, 137,203 
V. Newark inhabitants, 187 
V, Northleach turnpike trus- 
tees, 221 
V, Norfolk justices, 97 n. 
V. Norwich and Watton roads 

trustees, 242 
V, Surrey justices, 218 
V. Thnillceld inhabitants, 187 
V, Tadcaster inhabitants, 46 
V. Yorkshire West Riding jus- 
tices, 218 ' 
The Queen v. Birmingham Canal 
Company, 180 
v.Cambridge8hirejustice8,53 n. 
V. Ruscue, 215 
V, Poor Law Commissioners, 

216 
V, Eastern Railway Company, 

240 
«. Manchester Railway Com- 
pany, 242 



Casks cited, conHitued-^ 
Keighley's case, 2B0 
Lang V, Gale, 93 
Latless v. Holmes, 205 
Leeds Prior, case of, 38 
Leigh «• Hind, 94 
Lewis V. Rogers, 66 
Loader v.Thonuis, 
Lugar V. Harman, 111 
Lomax o. Holmeden, 99, 134 
I^ng V. Ricketts, 164 
Love V. Pares, 89 n, 
Lowther v. Lord Radnor, 68 n. 
Lumley v. Palmer, 204 
Lvde V. Barnard, 271 
Martin v. Ford, 164 
Middleton «. Croft, 38 
Miles v.Dver, 101 
Morris V. JUanedide, 49 n. 
Morris v. Melhn, 89 
Moore v. Magrath, 306 
Nashtf. Dillon, 93 
Oldman v. 3a<ter, 103 n, 
Pattison v. Banks, 171 
Peto V. Hague, 215 
Pitt V. Green, 171 
Player v. Vere, 281 
Pouitet*s case, 89 
Porter's case, 70 n. 
Prendergast v. Eyre, 213 
Price «, Barham, 294 
Raddifts's case, 165 
Rees v. Abbott, 101 
Rex. See The King. 
Robertson v. French, 147 
Rogers v. Earl, 174 
St. Cross Hospital v. L. Howard de 

Walden, 45 m, 
Sandiman v. Breach, 66 n. 
Sanford v. Raikes, 98, 127 m. 
Sense V. Davis, 89 n. 
Selwyn v. Selwyn, 163 
Shaw V. Pritchard,225 
Skinner v, Buckee, 113 it. 
Smith V. Earl of Jersey, 16 ii. 
Smith v. Wilson, 303 
Squire v, Campbell, 153 it. 
Stevens v, Duckworth, 136 
Stewart v. Stewart, 167 
Stowell V. Zouch, 72 ». 
Stradling «. Morgan, 163 
Stubbs V, Sargon, 36 
Stukeley v. Butler, 68 
Sutton V.Sutton, 289 
Thicknesse v. Lancaster Canal 

Company, 240 
Waddington's case, 24 
Wainwright v. Miles, 138 
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Gases cited, eontimied — 
Walker «. Witter, 168 
Weddell «. Munday, 101 
Wintertoo v. Crawford, 77 
WhisUer*8ca8e,99 
Whitton»£jrparto, 213 
Woods V. Dennett, 94 
Woods V, Read, 221 
Yeats V. Pirn, 45 n» 

Casuistry, questions of, in private 

dispositions, 293 
Caution, words of, ol>8carity from, 

70, 166 
Cession, treaty of, 285 
Ghdbchbs, Acts for, 250 
Clerical Errors, 169 
Collocation, of words, 6, 105 
ComiAND, words si^ifyinf^, 96 
Commentary, running, 157 
Commerce, treaty of, 284 
Communication of ideas, means of, 1 
Companies' Management Acts, 

schema and contents of, 258 
Suite* Acts, scheme and con- 

tente 0^259 
Comparison, 4, 71 
Conciseness. See Style. 
Concord, grammatical, 109 
Condition, words of, 97 
Conjunctions, 100 
Consolidation of Aete, 211 
Constitutionai. Laws, traditionary 

style in, 22, 23 
Construction, ambiguity of word, 

105 II. 
CoNTiNOENoY, wordt indicating, 97 
CoNTBMPORARY Laws, cottflicte of, 202 

means of preventing, 206 
CoHVBTANciNo, suporior cultivation 

of, 291 
Copula, 108 
Copulative words, 100 
Corporations, mentioning in Acte, 

84 
Criminal Laws, popular, but exact 

styie proper for, 22 ft h. 
Cumulative expfessions, ambiguity 

from, 139 

DncisioNs, Judicial, using as ma- 
terials for laws, 21 1 
Depinition, nominal, its use, 2, 44 

Real, ite nature and use, 3, 47 

Arbitrary, 50 

Marks for, 56 
DBPiNrrivB Articles, 86 

Treaty, 283 



Dbrooatory Clauses, 136 
Description, ite use and necessity, 

4,60 
Designation, simple, ite meaning, 

«, 19 
Dictionaries, referred to by Courte, 

100 
Direction, words signifying, 96, 97 
Discretion, words signifying, 96 
Discrepancies, in text and supple- 
ments, 160 
Disjunctive Words, 100 
Distance, computedon of, 94 
Distributive Words, 85 
Divorce Act, scheme of, 263 
Divisions in legal documents, 182 
Draptsmanship, Legal, province of, 
12, 16 
antiquity of profession of, 13 ». 
how fiur dispensable^ 15 
truth or falsehood of proposi- 
tionsout of cognisance of, 17 
Drawings, use of, 6, 151 
Duty, words signifying, 96 

Elliptical Constbuctionb, 108 

Enumeration, ite use, 3, 4, 64 
frequent necessity of, 65 
caution in using as drag net, 
67, 68 

Estate Act, scheme of, 262 
Proceedings on, 262 
Suggestion respecting, 263 

Eurhythmy inlaw style, 190 

Exception, its use, 3, 68 

involved, impropriety of, 69 
canons relating to, 179 

Executory and final instrnmente, 
difibrence of st^le in, 85, 303 

EXEMPLIPICATION, ite uso, 4, 63 

Explanatory Clauses and words, 
139 

Expression, means of, 1, 5 

Extension, of statutes bv equity, 55 
Clauses for, 55, 5o 

Fbderation, treaty of, 286 

FORMULARIBS, 7, 143 

Form, commencing, 129 

concluding, 141 
Formal Commencements — 

for interpretation clause, 57 

prasertim, 63 and ». 

generaliter, 64 

sciKeet, 68 

provided, excepted, 70 

of a preamble, 135 

of non obstante, 138 
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FoBMAL Puts of legal documentt : — 

generally, 18, 128 

of a Statute, 196 

of a General Act, 222 

of a Local Act, 252 

ofaPriYate Act,257 

of a document of sub-legiila- 
tioD, 279 

of an international document, 
290 

of a private inttmmenty 304 

GsNBBAi. AcT>pointgin drawing, 209 
Gbitbral or Swbefiho description, 

306 
Obmskai. Wobds, 294, ambiguitT of, 

167 
Grammatical Terms, 6, 79, 80 

modified in law, 81 
GuARARTSB, tieaty of, 287 

Harmoitx in law composition, 191 
Hbadinos, 181 

Implication of meaning in Acts of 
Parliament, 216 
in treaties, 288 
in piivata instruments, 294 
Incidsnts in Acts of Parliament, 218 
in treaties, 288 
in private instruments, 294 
Incongruitixs, various sources of in 

legal documents, 162 
Inclosurb Act, general, the history 
of, 260 
particular, the scheme of, 261 
Indbx, 7, 

description of titles proper in, 159 
abuses in making, 160 
Instructions for drafts, 15, 293 

incompleteness of, 15 
Instructional Notes, 25, 148 
Insuranck for portions, suggested, 

299 
Intention o> Parties, 16 «• 
Intentional mistakes, 174 
Interpretation, or nominal defini' 
tion, 2, 44 
clause, place for, 178 
Inversion in style, 112 

Laws, Colonial, Malta Libel Ordi- 
nance, 122, 158 
Laws, Foreign, cited — 
American, U. S., 49, 135 
Form of Enactment, 224 
Civil Law, 71, 74, 83, 85 »., 91 n., 
100, 162, 168 ». 



French Godee, 184 

Netherlands Code, 273 

New York Revised Statutes, 43, 

76,109,111,117,193, 231 
Swedish Registration Ordinance, 

152 
Verona, Law of, 83 
Lanouaob, defects of, 2 
how far curable, 8 
character of, in Acts of Par- 
liament, 215 

in treaties, &c. 287 
in deeds, &c 302 
Law Wuitino, case u^ 9 

subjects of, 9 
Law. See Legislation and Acts of 

Parliament. 
Lease, scheme of, 296 
Legislation, importance of correct 
expression to, 10 
mode of British, 157 
materials of, and their compo- 
sition, 210 
Liberty or Licence, words sig^fy- 

ing, 96 
Local Act, points in drawing, 233 

Impruvements in technical le- 
gislation for, 253 
Logical Terms, explanation of, 48 n. 

Maps, 152 

Margin, directions in, 146, 149 
Marginal Abstracts, 181 
Materials, out of which law con- 
structed, 211 
Maxims cited — 
Additio probat rainoritatem, 62 
Affectus punitur licet non sequitur 

effectus« 74 h, 
Bievis via per exempla, long^ per 

praecepta, 74 n. 
Clausula in fine posita refertur ad 
omnia pnecsdentia, maxime 
quando non resultaret inteUectua 
contrarius juri, 112 
Clausula vel dispositio inutilis per 
. presumptionem remotam vel 
causam ex post facto non fulci* 
tur, 307 
Compendia sunt dispendia, 74 n. 
Confirmat usum qui tolUt abosum, 

74 II. 
Expressio eorum que tacite insunt 

nihil operatur, 61 n. 
Expressio unius est exclnsio alte- 

rius, 62 
Favores ampliandi sunt, odia re- 
stringenda, 74 ft.' 
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Maxims cited, eoniimted — 
Forma legalis forma essentialis, 74 



n. 



Generalis clausula non porrigitur 
ad ea quie antea specialiter sunt 
comprehensa, 167, 168 

Incivile est nisi tota lege perspecta 
una aliqua particula ejus propo- 
sita judicare ^el nsspondere, 162 

Modus et conventio vincunt legem, 

307 
Once a mortgage always a mort- 
gage, 297 
Quando carta continet generalem 
clausulam posteaque descendit 
ad verba specialia, qua clausula 
generalisunt consentanea, inter- 
pretanda est carta secundum 
verba specialia, 167 
Surplusage doth not hurt, 307 
Utile per inutile non vitiatur, 168 
Verba artis vecundum artem intel- 

ligenda sunt, 285 m. 
Verba posteriora propter certitudi- 
nem addita ad priora qua certi- 
tudinem indigent simt referenda, 
164 
MiAsuRBS AMD Wbiobts, Standards 

for, 154 
Mbtapuoiid, 4, 71, 72 
Mkthod, 6 176 
Models, 7, 154 
Mortoagk, scheme of, 297 

Naturalization Act, scheme of, 264 
suggestion respecting, 266 

NSGATITB PRBONANT, 10.7 

NsoLooiSMS, or new words, 31 
NoN Obstante Formula, 138 
Notation, 123 

of Acts of Parliameut, 232 
Numb BR, words of both number in 
Acts, 84 

modem practice as to, 85 

Obligation, words signifying, 96 
OvBR-RioiNG clauses, 116 

Parbnthbsis, 126, 127 

Pari MATBRiA,laws in, 169 

Particularization, 63 

Pbriod, 107 

Permission, words signifying, 96 

Phrasbs, 110 

Placb, words of, 93 

Plans, or maps, 151 

Points, or stops, 6, 126 



Position of words. 111 
Possibility, words importing, 96 
Preamble, use of, 2, 25, 131, 229 
Precision. See Style, 
Prefatory Statements^ 130, 135, 

290 
Prepositions, 95 

Private Act, points in drawing, 257 
Pkivatb Instrument, 10 

points in drawing, 291 
Promulgation of law, 271 

present mode of, 271 

best means of, 272 
Proposition, simple and complex, 6, 

106 
Propriety of Words. See Style. 
Proviso, form and use of, 69 
Publications Lboislativb-* 

breviate,* 267 

proposed official ioumal, or 
periodical summary, 269 
Purchase Dbeu, scheme of, 295 
Purview of an Act, 136 

Qualifying words, 116 

Railway Act, scheme of, 14ii., 247 
Records legislative, 270 
Reddendo singula singulis, 119 
Referbngb, use of, 77 

to the divisions of a document. 
57,171 

phrase of, not to he varied, 78 

words of, 88 
Refbrsntial Denominations, 78 
Relative and auxiliary Words, 

their influence, 8, 88 
Repetition, expedients to avoid, 75 
Repeal, form of, 224 
Revival of Acts, 226 
Revoking Clause, 140 
Rhetorical Figures, 71 
Rolls of Parliament, 196, 270 
Rule, what it means, 73 n. 

and subordinate cases, )20 
RuLBs of Common Law Courts and 

Chancery. 276 

for style, &c., 29,30 

for interpretation and defini- 
tion, 58 

for exceptions, 179 

as to new words, 42, 70 

as to order of expressions, 117 

as to specifying quantities, 174 

Statutes cited — 
Anno H. HI., A. D. 1216^1272 
9, Magna Charta, 83, 231 
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Statutki cited, cotUmmed^ 
H. III.,dl,Baiun,81 
51 (KanU worth), 120 

£d. I., 1272—1307 

3, c 4, Wreck, 49 

4, c. 6 (Bigamy), 295 
6 (Gloucester), 54, 84 

^f c 7, Qao Warranto, 144 

12, Walei, 144, 150 

13, (Wei.tm.2) c. 1. De DonU, 144 
13,(y\e8tin.2)215 

18, Quia Emptores, 295,302, 306 
34, Ordinatio Foretta, 28 it. 

Ed. IL, 1307—1327 
12 (York), 27 
17, Modus Homag. 144 

Ed. III., 1327—1377 

4, c. 14, Parliament, 113 
11, c 2, Dress, 81 

25, St. 5, c. 22, ProTisions, 47 

c. 2, Grown, 73 

St. 2, NaturaUzaliott,1266 
34, De TaUagio, 226 
36,c. 10, ParlUment, 113 

St. 1, c. 2, Purveyance, 32 tt, 

c 15, English Pleading, 20 n^ 24 
37, c. 6, Bakers, 81 

Rd. II., 1377—1399 

5, St. 2, c. 5, Lollards, 227 

H. IV., 1399—1413 

2, c. 15, Lollards, 227 

6, c. 1, Annates, 28 

H. v., 1413—1422 
2,c. 7, Lollards, 227 
4, c. 3, Pattens, 49 

H. VI., 1422-1461 
6, c. 5, Sewers, 144 
8, c. 3, Sewers, 144 
9,0.9, Lea River, 235 
15, c.6, Bye- Laws, 275 
20, c. 9, Peeresses, 83 n. 
23, c. 10, Sheriff, 97 n. 
31,c, l,Cade,27 
33, c. 5, SUk, 22 n. 

Ed. IV., 1461—1483 

3, c. 3, SUk, 22 n. 

Rd. III., 1483—1485 
1, Titulus Rfegius, 198 
1, c. 15, Queen Dowager, 198 

H. VII., 1485—1509 

1, c. 7, Adnullatio Actus, 198 n. 

3, Fifteenths, 198 n. 

4, c. 12, Proclamation, 142 
19,c. 6,Pewterer8, 228 

c. 7, Bye 'Laws, 275 



Statutes cited, c&mimved — 
H. VIII., 1509—154/ 

3, c. 11, Surgeons, 28 

15, Hate, 45 

4, c. 8, Strode, 142 

5, c 6, Surgeons, 28 
12, e. 3, Veidicts, 99 

14 ft 15, c. 6, Highways, 235, n. 

22, c. 12, Vagrants, 144 

15, Clergy Pardon, 144 

23, c. 6, Sewers, 144 

c. 20 & 25, First Fruits, 278 

c. I, Arson, 85 

c. 10, Superstitious Uses, 70 

24, c. 6, Wines, 141 

25, c. 12, Maid of Kent, 132 n. 
e. 13, Sheep, 47 

c 22, Crown, 51 ft. 

26, e. 3, First IVuits, 61 ft. 
c. 13, Treason, 61 

c 18, Pardon, 68, 70 

27, e. 10, Uses, 84, 294 

31, c. 3, Wills, 91 n. 

c. 9, New Bishoprics, 28 it. 
c. 8, Proclamation, 278 
c. 14, Six Articles, 28 m., 50, 1 20 
c. 17(Private),Lord Parr, 263 «. 

32, c. 5, Usury, 102 

c. 28, Leases, Entail, 133 

33, c. 25, Naturalization, 266 

34 & 35, c 23, Proclamation, 278 

c. 26, Wales, 278 
36 (Private), Lord Burgh, 263 «. 
37, c. 12, Tithes, 142, 278 

c. 15, 72 II. 

c. 29, Usury, 27 n. 

Ed. VI., 1547— 1553 
1, c. 2, Bishops, 226 

c. 3, Vagabonds, 36, 81, 144 
c. 12, Offences, 28, 84 
2,c. 13, Tithes, 113 

2 & 3, c. 1, Prayer, 51 

3 & 4, c. 16, Vagrants, 144 

c. 21, Retail, 51 n, 
5 & 6, c. 1, Common Prayer, 142 
5 & 6, c 3, Fast, 70 
7 (Private), Naturalization, 266 

Mary, & Philip & Mary, 1553—1558 
1 M. sess. 2, c. 1, Ctown, 23 

2, c. 2, Bishops, 226 
2, c. 12, Riots, 144 
1 & 2, P. & M., c. 3, Sedition, 216 
c. 8, Popery, 51 
c. 6, Religion, 227 

Eliz., 1558—1604 
1, c. 1, Crown, 216 
1, c. 3, Crown, 23 
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Statutes dted, oMiMswd— 
Slif • ly c. 6, SeditioiiB RttHMun^ 216 
5, c. 9, Peijuiy. 163 
9. c 16, Lord Keeper, 216 
13, c 9, Sewen, 281 

13, c. 10, Hospital Leases, 52 

14, c. 14, Hospital Leases, 52 
23, e. 1, Papist, 81 

43,c. 2, Piwr, 78, 124 

43, c. 4, Charitable Uses, 66 

43, c. 14, Wood, 94 ». 

Jac. I., 1604—1625 
1, c. 1, Crown, 23 
1, c. 4, Papist^ 165, 166 
1, c. 9, Alehouses, 52 
1, c. 25, BiKhops, 226 
I9C. 21, Brokers, 70 
1, st 1, c. 22, Leather, 50 n, 

3, c 1 & 2, 6. Plot, 132 N. 

4, c. 5, Alehouses, 52 
7, c. 6, Allegiancei 121 

Ch. I., 1625—1648 
1, c. 4, Alehouses, 52 
16, Petition of Right, 102 

Ch. IL, 1648—1685 
12, c. 4, Excise, 142 
12,cl8, Navigation, 171 
12,c. 25, Retail, 51ft. 

12, c. 24, Tenures, 306 

13, c. 9, Navy, 121 n. 

13 ft 14, c. 5, Settlement, 46 
13 & 14, c 31 & 32 (Private), Na- 
turalisation, 266 
19, c 3, Lord Roos' Divorce, '263 

22 &23,c.5, Kxcixe, 48n. 
c. 10, Disrribution, 70 

23 & 24, r. 22, Border PoUce, 236 
25, c. 2, Test, 165 

29, Frauds, 30 

W. & Ma^, and W.III. 1688—1701 
1, stfss. 2, c. 2, Crown, 23 
c. 21, Great Seal Commissioners, 
216 

1, c. 9 & 17, Land Tax, 172 

2, sess. 1, c. 5, Distress, 97 

4 & 5, c 25, Frallice, 200 

5 & 6, c. 22, Hackney Coaches, 63, 
82 

7 & 8 W. 3, c 10, National Land 
Bank, 144 

c. 18, House Duty, 69 
c. 22, Navigation, 171 

8 & 9, c. 1 1, Breaches, 97 it. 

9 & 10, c. 11 (Plrivate),L., Maccles- 

field, 263 

10 & 11, €. 2, Irish Forfeitures, 78 



St ATUTKs cited, eomiimied — 
W. ft Maryland W. II L, 10 ft 11, 
c. 16, Posthumous Children, 298 

10 ft 11, c. 25, Newfoundland, 45 
c. 17, Dice, 52 

11 & l2,c4,Papi8t,46,165 

12 & 13, c 2, Settlement of Crown, 
121 n. 

Ann, 1701—1714 

1 Ann, St. 1, c. 14, Union, 305 

c 32, Forfeitures, Ireland, 165 
2, c. 6, Papist, Irdand, 46 
3 ft 4, c. 4, Hawkers, 52 
3 ft 4, c. 9, Promissoiy Notes, 204 
c. 6, ft 5, c 4, Marlborough, 1 32 ri, 
5, c. 8; Union, 231 
7, c. 5, NaturaUsation, 266 
c 12, Ambassador, 132ii. 
9, c. 10, Post 0£aee, 164 

Q«». L, 1774—1727 

1, c.22, Black Act, 202, 208 
St l,c. 5, Riot, 144 

st. 2, c. 4, Natundisation, 265 

St. 2, c 13, Crown, 170 

St. 2, c. 34, Highlands, 132 n, 

7,c. 31, Bankrus^, 171 

ll,c.7, Excise, 142 

12, c. 34, Woolcombers, 56 

13, c. 29, Conformity, 92 n. 

Geo. II., 1727—1760 

2, c. 25, Bank, 85 

c. 34, Bankrupt, 171 

4, c. 26, EngUsh Pleading, 20, 24, 
42 H. 

5, c. 19, Justices, 220 
c. 30, Bankrupt, 171 

6, c. 14, Pleadings, 41 n» 

9, c. 5^ Judgments, &c., Ireland, 
175 

c. 23, Liquors Retail^ 144 

10, c. 35, Porteous, Captain, 132 n. 

11, c. 19, ReHiutry, 296 

11, c. 27, Appropriation, 121 n. 

12, c. 28, Lotteries, 52 

14, c. 6, Cattle, 67 n. 

17, c. 5, Summary offences, 220 

17, c. 38, Overseers, 97 n., 221 

17, c. 34, Cattle, 67 «. 

19, c. 35, Coal, 215 

19, c. 38,ScottishConventicle8, 51 ». 

19, c. 34, Smuggling, 94, 273 

19, c 22, Rivers, 139 

20, c. 19, Servants, 67 
20, c. 52, Pardon, 223 

20, c. 42, Windows, 175,228 
22, c. 52, Derwentwater, 135 
22, c. 46, Quakers, &c, 175, 219 
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Statutm dted, eomiituied^ 
6. II., 24, c 14, ft 25,c. 7, LeMet, 1 72 
c 23, ft 25, c. 30, Calendar, 156, 
303 

25, c. 40, African Company, 142 
27, c. 16, Small Debit, 251 

c 20, Summary Conviction, 220 

31, c, 10, Seamen, 149 

33, c. 9, Naturaliiation, 266 

Geo. III., 1760—1820 

2, c.22, Parish Children, 145 

3, c. 16, Seamen, 149 
c 12, Lottery, 149 

5, c 26, Man, file of, 142 

5, c. 46, ft 12, Apprenticeihifi, 149 

6, c. 36 ft 48, Trees spoiling, 202 

7, c. 39, Parish Children, 145 
13, c. 78, Highways, 149 

15, c. 33, Buadngham House, 32 n. 

16, c. 30, Game, 170, 171, 173 
18, c. 12, America, 97 

c. 19, Summary Conviction, 220 
21,c. 17&55,Excise, 60 
22, c 83, Gilbert's Act, 151 

26, c. 56 ft 58, Returns, 144 

26, c. 59, Wines, Excise, 93 

27, c. 28, Revenue, 215 

28, c. 35, Newfoundland, 132 n. 

c. 36, County Voters' Register, 
55 n., 148, 155, 160 
c. 38, Excise, 217 

32, c. 67, Seamen, 157 

33, c. 13, Act commencement, 140 
c. 52, India, 279 

34, c. 30, Lottery, 149 
c. 64, Highway, 152 

35, c. 63, Insurance, 36 

c. 90, Slave Ships, 76, 148 

38, c. 16, Additional Duties, 151 

39, c. 13, Income, 151, 159 

c. 37, Shooting on Seas, 205 

40, c. 49, Income, 55 n. 
c. 67, Union, 231 

41, c. 109. Inclosure, 260 

c 90, Evidence of Statutes, 270 
43, c. 84, Clergy, 230 

c 21, Stamps, Ireland, 150 
c 59, County Bridges, 250 
c. 99, Treasury, 276 

46, c 52, Slave Importation, 55 n. 

47, c. Izviii., coal, 76 n. 
sess. 2, c. 71, Militia, 55 

48, c Illy Local Militia, 55 n. 
c. 96, Pauper Lunatics, 55 n, 

' c. 142, Life Annuities, 156 

49, c. iv., Gainsborough, 228 

51, Bridgewater Canal. 116 

52, c. 38, Militia, 55 n. 



Statutes cited, comiamed — ' 
G.IIL, 52, c. 75, GoldsmidtPs Debt, 
135 

52, c. 146, Parish R^ter, 173 

53, c. 121, Metropolitan Improve- 
ments, 153 

c. 115, Ammunition, 152 
c. 141, Annuity, 161 

54, c. 28, Insolvent, 172 

c. 168, Appointments' Attesta- 
tion, 214 

c. 113, King's Inns, Ireland, 
172 

c. 133, Stamps, 121 n., 122 n. 

c. 175, Clergy Residence, 92, 93 

55, c. 42, Scotland, 170 

c. 51, County Rate, 183 
c 60, Navy, 69, 92, 145- 
c. 143, Bridges, 250 
c. 68, Roads, 149 
c. 137, Poor, 113 f». 
c. 138, Ezmoor, 186 
c. 147, Benefices Exchange, 
186 

56, c 12 ft 13, Naturalisation, 265 
c. 139, Parish Apprentice, 186 
c. 142, Appropriation, 170 

57, c 19, Seditious Assemblies, 141 
c. 99, Clergy Residence, 92 

59, c. 12, Poor, 227 
60 Geo. III. ft 1 G IV., c. 6, Sedi- 
tion, 141 

Geo. IV., 1820—1830 
l,c. 56, Mischief, 92 
1 ft 2,c. 23, Inclosure, 261 

c. 78, Promissory Notes, 204 
c. 92, Charity Estates, Ex- 
change, 263 

c. 113, Assessed Taxes, 148 
3,c. 23, Summary Conviction, 144, 
219 

c. 88, Taxes, 122 ». 
c. 92, Annuity, 132, 161 
c. 126, Turnpike, 156 

4, c 35, Local Acts Meetings, 205 
c. 60, Lottery, 172 

c. 64, Prisons, 122 n, 
c. 70, Exchequer, 170 
c. 90, Linen, Ireland, 88 
c. 94, Distillery, 216, 217 

5, c. 10, Postage, 173 

c. 71, Pauper Lunatics, 55 n. 

c. 74, Weights and Measures, 

154,304 

c. 87, Scotch Entuls, 299 

c. 95, Combination, 82 

6, c. 16, Bankrupt, 182, 221 
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Statutes cited, coiUimied — 
6. IV., 6| c. 24, Small Debts, Scot- 
land, 53 

6, c. 31, Militia, 55 n. 

6, c. Ixx., Arundel Port, 66 n. 

6, c. 105-116, CustomH, 184 

6, c. 119, Newspaper Stamps, 170 

7, c. 5, Treaties, 289 
c. 34, Clerkship, 93 
c. 57, Insolvent, 137 

c. Iviii., Grosveuor Place, 206 

c. 64, Criminal Law, 181 

c. Ixxv., Thames, 62 
7 & 8^ e. 28, 29, & 30, Criminal 

laxv, 53, 77, 82, 85, 112, 115, 

118,124,216,220 
J8,c. 65, Admiral, 217 

c. 66, Public Sites, Crown Grants, 

263 

9, c. 14,LordTenterdtfn*s Act, 172, 
271 

c. 32, Quakers* Affirmation, 219 
c. 55, Larceny, 172 

10, c. 59, Metropolitan Turnpike 
Trust, 203 

«. ci., Clerkenwell, 203 
11 G. 4, & 1 W. 4, c. 70, Amend- 
ment of Law, 205, 278 
c. 60, Trustees, 205, 213 
c. 65, Leases, 215 

W.rV., 1830—1837 

1 & 2, c. 1, Buckingham Palace, 
206 

c. 32, Game, 171 
c. 56, Bankrupt Court, 222 
2" & 3, c. 65, Parliamentary Boun- 
daries, 95 

c. 80, Ecclesiastical Lands 
Boundaries, 263 

3 & 4, c. 9, Seamen's Hospital, 29 
c. 20, SUfibrd, 101 

c. 27, Limitations, 99 

c. 37, Church Temporalities, 

Ireland, 186 
c. 41, Judicial Committee, Privy 

Council, 189 
c. 49, Moravians, 219 
c. 53, Smuggling, 220 
c. 87, Inclosure, 261 
c. 106, Inheritance, 140 
c. 74, Fines, 52, 78, 106 n., 125, 

230, 277 
c. 85, India, 278 

4 & 5, c. 1, Factory, 93 

c 23, Trustee, 213 

c. 30, Common Fields, 261 

c. 76, Poor, 61, 227, 251 



Statutes cited, amiunted — 

W. IV., 5 & 6, c. 34, Ireland, 172 

6, c. 4, Correction, 171 

6 & 7, c. 114, Pri8oner*s Counsel, 
219 

q. 32, Building Societies, 260 
c. 107, Loans, 84 

7, c. 12, Clerkship, 93 

Vic. 1837 

1, c. 25, Loans, 84 
c. 26, WiUs, 300 
c. 39, Sheri£&, Scotland, 53, 216 
c. 73, Companies' Letters Pa-» 
tent, 269 

1 & 2, e. 20, F.rst Fruits, 221 
c. 56, Poor, 90 

c. 69, Trustee, 213 

2 & 3, c. 93, Constables, 179, 182 

Saving Clause, or salvo, 69 

in Private Act, 262 
Schedule, use of, 142 
Sentence, members of, 108 
Sequel, expressions in, 112 
Skssional Documents, framing and 

collecting, 200 
Set Matter m formularies, 146 
Settlement, scheme of, 297 
Sex, words of, 82, 83 
SiMiUBS, 71 n. 
Small Debts Courts, scheme of 

Act for, 251 
Specification, 3, 61 
Statute, or sessional collection of 
Acts, 196 
Division into various classes of 

Acts, 197 
Conflicts in Acts, 202 
Examination of, 206 
Structure of sentences, 105 
Style, opinions of rhetorical writers 
on, 25, 26 
precision of, 27 
conciseness of, 27 
propriety of, 28 
puerile, 29 
SuBDisjUNCTfVE words, 100 

SUBLKGISLATION, Subjocts of, 274 

limits to, 275 
Substitution of one term for several, 
52 

oriffin of the practice, 54 
evils of, 54 
Substitutes, or pronouns, 87 
Synonymes, words sa considered, 47, 

58 
Syntax of a sentence, 108 
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Tables and scales, use of, 1&&, 156 
Tabiji of contents to an Act, 158 
Tbcbnicai. Lanouagb, 11 

conflict between technical and 
popular, 19, 103 
compariiion of, 20,21, 104 
qualities desiable in, 22, 30 
suggestions respecting, 21, 
104 
TiMB, words and tenses for, 91, 97 
rule as to days, inclusive and 
exclusive, 93 
fraction of a day, 93 
TiTLB of an instrument, 142 

of an Act, 228 
Trade, laws respecting, proper style 

of, 22, 23 H. 
Trratibs, subject of law writing, 9, 
283 
with Penia. 51,72 
with Sweden, 63 
with Denmark, 65 n. 
with the Netherlands, 118 
with the Peru-Bolivian Con- 
federation, 135 

with Netherlands and Bel- 
gium, 153 

with America, 178. 285, 289 
Turnpike Act, general, the history 
of, 246 
particular, the scheme o^ 246 

Unfty of a sentence, 120 
of document, 174 

W ILLS, implications, &c., in, 300 
Words explained — 

A, an, 86 

About, 94 

Aforesaid, 88 

Aggression, 51 n. 

Alland singular, 86 

Although, 103 

And, 101 

Any, 86 

As, 90 

As well as, 91 

Both, 86 

Cart, 215 
Constable, 55 n. 
Contraband, 65 n. 
County, 55 n. 

Directly, 92 
Direct, 97 n. 



Words explained, eovtintted-^ 
Elsewhere, 94 
Except, 98 

Former, 90 
Forthwith, 92 

Gentleman, 63 

Governor, colonial, «., 55 n. 

Hereof, 89 
Hotchpot, 73 n. 
Hundred, 55 n. 

If, 98, 110 
Immediately, 92 . 
Infant, 46 
Instantly, 92 
It, 90 

Joint, 87 

Labourer, 67 n. 
Land, 53 
.Likewise, 90 

May, 96 

Metal, 66 ft. 
Molasses, 48 
Month, 92 
More or less, 85 

Nevertheless, 102 
Next. 93 
No, 101 
Notwithstanding, 99, 102 

One, 86 
Or, 100 

Other than, 99 
Otherwise, 101 

Parish, 55 n. 
Praesertim, 63 
Premises, 90 
Presently, 92 
Property, 46 
Provided, 98, 102 
Provisions, 47 
Purchaser, 46 

Quarantine, 46 

Regiments, 55 n% 

Regulate, 97n. 

Respective, Respectively, 87, 120 

Said, 88 
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Words explained, continued^ 
Same, 88 
Save, 99 
Several, 87 
Shall, 96, 97 

Sheriff and Shire (Scotland), 53 
So that, 98 
Specialiter, 63 
Status, 65 
Still, 102 
Such and such as, 89 

Tenement, 46 
The, 86, 90 
That and this, 86 
Then, Then and ther^, 93 
Thereof, 89 
Twelvemonth, 92 

Unless, 69, 98 
Until, 99 

Whereas, 99, 102, 103 
Whereof, 89 
Whosoever, 87 

Tear, 92 n. 

Writers, whose works are cited — 
Austin (Jurisprudence), 26, 33 

Bacon, Lord, 26, 229, 307 
Barrington (Statutes), 24 
Bentham, 32, 101, 191 
Blackstone, 13, 262 
Bramwell, 198 
Burnet, Bishop, 28 
BttUer, C, 33 
Bum, Dr., 24 

Chancery Commissioners, 27 

Cicero, 92 

Coke, Sir E., 13, 54, 83 »., 88, 215, 

226 
Common Law Commissioners, 276 

Dryden, 25 



Writers cited, continued — 
Dwarris, 137 

Edinhurgh Police Commissioners, 

249 
East (Pleas of Crown), 201 
Eden (Bankrupt Law), 221 

Hall, Bishop, 40 
Harrison, G«o., 152 
Harris (Hermes), 222 
Hohbes, 131 
Humphreys, J., 41 

Jenkins, Sir Leoline, 293 
Johnson, Dr., 293 

Kent (Commentaries), 295 

Maltese Commissioners, 157 
Michaelis, 191 n. 

Nicholas, 174 

Parochial Registration Committee, 

173 
Phillips (Evidence), 174 
Private Bill Committee, 255 
Public Bill Committee, 201 

Real Property Commissioners, 22 
Renwick. Professor, 155 
Ridley. Dr., 114 n. 
Russell (Crimes), 58 n. 

Seneca, 222 

Shepherd (Touchstone), 98, 133, 

137 
Stephen (Pleading), 107 
Sugden, Sir E., 127 
Symonds, A., 201, 273 

Tillotson, Archbishop, 73 
Tooke, Home, 107 n. 
Tyrrell, 145, 201 

Wilkins, Bishop, 38 
Wilson, 314 
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